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Abstract: This paper aims to address the procedural figure of new facts or newly discovered
events, recognized in some continental Procedure Codes. In this context, we will examine cer-
tain historical sources that influenced its modern legislative reception, intending to understand
the institution’s meaning, which is usually studied from an evidentiary perspective, with Chil-
can Civil Procedural Law serving as an example. In contrast to the above, our manuscript will
assert that the new facts or newly discovered events , contained in article 321 of the Chilean
Codigo de Procedimiento Civil, operate as a legislative mechanism aimed at incorporating
new factual background, expanding the subject matter of the trial, and breaking the fiction of
immutability of the process derived from the general principle of the doctrine of lis pendens,
which justifies the application of the institution to the Chilean labour process.

Keywords: new facts, general principle of ls pendens, subject matter of the trial, supervening
facts, extension of evidence.

Resumen: El presente trabajo pretende abordar la figura procesal de los hechos nuevos o de
nueva noticia, reconocida en algunos Codigos de Procedimiento continentales. En esta linea,
se examinaran algunas fuentes histéricas que influyeron en su recepcion legislativa moderna,
pretendiendo reconocer el sentido de la institucién, la que usualmente se estudia desde la pers-
pectiva probatoria, siendo ejemplo de aquello, el derecho procesal civil chileno. En contraste
con lo indicado, nuestro manuscrito afirmara que los hechos nuevos o de nueva noticia, inser-
tos en el articulo 321 del Cédigo de Procedimiento Civil chileno, operan como un mecanismo
legislativo orientado a sumar nuevos antecedentes facticos, ampliando el objeto del juicio, rom-
piendo la ficcién de inmutabilidad del proceso derivada del principio general de ltispendencia,
lo que justifica la aplicacién de la institucion al proceso laboral chileno.

Palabras clave: hechos nuevos o de nueva noticia, principio general de ks pendencia,
objeto del juicio, hechos sobrevinientes, ampliaciéon de prueba.
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Summary: L. Introduction. 11. The possibility of the judge to appreciate su-
pervening facts, incorporated by the passwe subject, in the historical sources that
influenced the Chilean civil procedural codifier. 1I1. The possibility of the judge to

assess supervening facts in Chilean ciwil procedure. IV. Conclusions. V. References.

I. Introduction

The procedural concept of new facts or of newly discovered events, rec-
ognized in some continental Procedure Codes —also known as Adjective
Codes—,? is not a modern legislative creation but rather the result of the
institution’s gradual evolution within various procedural models, with roots
in the post-classical Roman procedure of the Justinian era. However, the di-
rect transmission of this legal figure to modern law comes from medieval
Castilian legislation. In this sense, the Hispanic legislator established a tool
that allows the judge to appreciate supervening facts throughout the process,
mitigating the consequences of fatal deadlines. Bearing this in mind, we will
observe the close relationship between the defendant’s opportunity for de-
fense and the institution under consideration, which operates as an element
that mitigates the effects of the general principle of the doctrine of s pendens,
allowing the judge to appreciate the factual substratum that has arisen during
the process, thereby broadening the subject matter of the trial. In contrast
to the above and considering the location assigned to the institution in some
procedural codes, new or newly discovered evidence are addressed with from
an evidentiary perspective,” which causes some inconsistencies or difficulties
in the application of the institution.

An example of this is Chilean Civil Procedural Law, in which the legisla-
tor establishes the institution in article 321 of the Cédigo de Procedimiento
Civil, causing procedural doctrine to study the matter from an evidentiary

N}

In this sense, we can mention Article 321 of the Chilean Codigo de Procedimiento Civil;
Article 365 of the Argentinean Cddigo Procesal Civil y Comercial de la Nacién; or Article
286 of the Spanish Ley de Enjuiciamiento Civil (LEC).

3 In the Chilean Cédigo de Procedimiento Civil, in the Argentinean Cddigo Procesal Civil y
Comercial de la Nacién and in the Spanish Ley de Enjuiciamiento Civil, the subject is dealt
with in relation to evidence.
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perspective, consistent with the rule’s within the title “De la prueba en gen-
eral” of the Codigo de Procedimiento Civil. In this scenario, at first glance,
there is no conscious relationship between the concept and the subject matter
of the trial perhaps, as a possible mechanism to avoid the effects of the gen-
eral principle of lis pendens.* In this aspect, for some authors, the procedural
figure operates in response to the occurrence of controversial facts during
the evidentiary phase, perhaps motivated by the terms used by the legislator,
that is to say, “[...] cuando dentro del término probatorio ocurre algin hecho
substancialmente relacionado con el asunto que se ventila” (Casarino, 2009;
Ramirez, 2019; Orellana, 2009). Similarly, the rule applies to the existence
of disputed facts that arose previously, but were not alleged in a timely man-
ner, due to ignorance of them (Anabal6n, 2015; Rodriguez, 2010). The rel-
evant aspect, from the perspective under examination are the disputed facts;
in broad terms, adding elements to the judicial resolution that admits the case
to its evidentiary phase. In a slightly different sense, Diego Palomo, an author
who considers that after the judicial resolution that admits the case to the evi-
dentiary stage, facts may occur or become known that are relevant (substan-
tially related) to the object of the judicial process (Bordali et al., 2014, p. 267).
As we have pointed out, there is no counterpoint with relevant aspects such
as the general principle of 4s pendens,” or the restrictions related to the defini-
tion of the subject matter of the trial. Moreover, does the Chilean rule allow
the allegation of any disputed fact, or is it relevant if this factual element con-

+ “Constituye lugar comn la afirmacion de que, con los escritos de demanda y contestacion,
precluye —con caracter general— la oportunidad de alegar hechos en el proceso civil de-
clarativo. Sin embargo, la necesidad de que el juez resuelva la controversia de conformidad
con el estado de la realidad material al momento de dictar sentencia, comporta la atenua-
cién de la severa regla de preclusion, a la que me acabo de referir. Es de todo punto razona-
ble que la decision judicial atienda a las circunstancias facticas que surjan o que se conozcan
en el transcurso del proceso, a pesar de que tal ocurrencia o su noticia se produzcan una vez
superado el aludido momento preclusivo” (Miranda, 2017, p. 28).

5 “La litispendencia significa juicio pendiente y su razén de ser radica en la constatacioén de
que el proceso no es instantaneo, sino que requiere tiempo para llegar a su conclusion y
en la necesidad de prevenir cualquier modificacién que pueda acontecer durante el lapso
intermedio que va desde la demanda hasta la sentencia. Para que la sentencia se pronuncie
sobre el statu quo existente al momento de la demanda, es preciso asegurar que la realidad
a que se refiere la demanda permanezca inmoévil, fija, desde el momento mismo en que es
incoada” (Cortez, 2022, p. 163).
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tributes to the resolution of the matter in dispute, or can the judge appreciate
new factual background, despite the general principle of /s pendens, and pro-
cedural preclusion?

In contrast to the above, Sophia Romero considers that the procedural
figure established in the cited article 321 (Romero, 2021, pp. 118-119), is one
of the hypotheses that allows for the introduction of factual judgements that
are relevant to the prosecution, which have occurred during the trial, either
to alter the petitions or the grounds for them in the way they were originally for-
mulated, or to highlight the lack of action in the process (Romero, 2021, p. 115).

According to the author, these facts usually occur outside the discussion
phase, once it has been exhausted, which requires the parties and the judge
to be attentive to the phenomenon of mutatio libelli, which is generally prohib-
ited according to the effect of preclusion (Romero, 2021, p. 116).

The outlined difficulties become more complex in the Chilean labour
courts, a judicial process in which the institution’s applicability (Cortez ¢t al.,
2021; Utman, 2011) is the subject of lengthy debate, considering the leg-
islative silence on the matter. It is noteworthy that in the reflections made
by those who defend its applicability, some justify the incorporation of new
means of evidence into the process by applying the aforementioned article
321 in a supplementary manner, ruling out the possibility of incorporating
new facts based on the strict application of procedural preclusion (Fernan-
dez, 2020, p. 493), departing from the wording of the aforementioned legal
text (Fernandez, 2020, p. 411). Similarly, Chilean case law addresses the issue
diffusely, lacking uniformity. This has led to interpretations that allow the in-
corporation, based on the adjective norm, of new means of evidence aimed
at proving facts that are already part of the subject matter of the trial (Bor-
dali et al., 2014, pp. 269 a 270). On other occasions, article 321 is interpreted
restrictively, maintaining that this procedural figure, even in civil trials, is only
applicable to witness evidence (Bordali ez al., 2014, p. 270).

In this scenario, it seems relevant to us to examine the new facts or newly
discovered events, as a possible mechanism that allows the judge to appreciate
supervening facts, considering the material reality relevant to resolve the con-
flict that is the object of the process, attempting to reconcile this idea with
the general principle of #s pendens and procedural preclusion. In turn, once the
above has been determined, perhaps we can contribute elements to the prob-
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lem of the possible supplementary application of the Chilean adjective norm
to the process developed in the labour courts in that country.

II. The possibility of the judge to appreciate
supervening facts, incorporated by the passive
subject, in the historical sources that influenced

the Chilean civil procedural codifier

1. Roman law

The possibility for the defendant to allege supervening facts during the civil
process is not an original creation of modern codifiers, but rather the prod-
uct of a progressive evolution of various procedural models that influenced
the legislative reception of some continental civil processes, such as the Chil-
ean one. At first glance, this procedural system shows elements inherited
from the medieval canonical Roman procedure, which transmitted the tra-
dition of the post-classical Roman cognition procedure, departing from
the rigidity of the formulary procedure. By way of contrast, in the formulary
procedure, exceptions had to be incorporated into the formula at a defined
procedural moment, the i wre stage, which prevented the judge from appre-
clating supervening facts that arose after this stage had been exhausted. This
was the case, except in bona fides wdiciae, where the defendant exercised the i
integrum restitutio (Arangio-Ruiz, 1986, p. 152; Kaser, 1982, p. 363; Scialoja,
1954, p. 382), or if the defendant opted to allege a mere defense, which could
be raised later, without the need to include it in the formula (Palermo, 1956,
p- 87).

In contrast, in the Justinian model, the formula disappears, impacting
the classical notion of exceptio, (Savigny, 1879, p. 111; Lenel, 2007, p. 60)
which departs from a technical conception based on the conditions of con-
demnation or that type of defense founded on an independent right belonging
to the defendant (Savigny, 1879, pp. 108-109). This new conception is broad,
encompassing everything that serves the defense of the defendant (Kaser,
1982, pp. 386 a 389; Savigny, 1879, p. 111; Arangio-Ruiz,1986; D’Ors, 2008,
p- 132; Alsina, 2018, p. 15).
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In this context, with the disappearance of the formula, it was no longer
necessary to incorporate exception in the in wre stage, expanding the oppor-
tunity to raise exceptions, primarily peremptory, and the facts on which they
are based, which may be supervening (Scialoja, 1954, pp. 383 a 384). In this
context, the defendant is enabled to raise peremptory exceptions beyond
the ltis contestatio without preclusion of the defendant’s rights. This allows
the judge to appreciate supervening facts that support a mere defense or a pe-
remptory exception, even if they are presented at the appeal stage (Scialoja,
1954, p. 385).

The substantive basis for the expansion of the objective of the trial is re-
lated to the primacy of the substantive aspects of the obligation over formal
aspects, with the focus being more on the debtor satisfying the creditor, re-
gardless of when this occurs. This allows the debtor to fulfill the obligation
during the course of the process, before the final judgment is issued (Cannata,
2001, pp. 67-68).

2. Castilian legislation

The post-classical Roman cognition procedure influenced the medieval Cas-
tilian procedural design, as reflected in various Alfonsine legislative sources.
Thus, the Fuero Real establishes the defences that conclude the entire law-
suit (De Castilla, 1781, pp. 269-273), inspired by the Roman peremptory ex-
ceptions. Regarding the defendant’s defense, this source chooses to establish
the response to the claim, without setting formal requirements for its submis-
sion or the timing for doing so.® This allows us to argue that the defendant,
in this model, had the freedom and flexibility to raise substantive exceptions
at any stage of the trial, being able to base his defense on supervening facts.
The Espéculo, like the Fuero Real, distinguishes between defenses that
delay the proceedings and those that completely resolve the lawsuit (Pérez,
2018, p. 307). Regarding the opportunity to assert the latter, Law 9° states:

6 States in law II “Todo home, a quien demandaren en juicio, después (a) que oyere la de-
manda que le demanda su contendor, debe responder a aquello que le demandan, si, 6 no,
si no (b) parare ante st algun defendimiento (c) con derecho porque no le deba responder”
(De Castilla, 1781, p. 220).
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Quales defensiones otras pueden poner despues que el pleito es contestado fasta
que el juyzio sea dado, e como aquel que se alza puede mejorar en su defension
antel juez del alzada, e poner otra de nuevo maguer non la aya primero puesto

(Pérez, 2018, pp. 312-313).

Irom the transcribed passage we can highlight that substantive defens-
es can be asserted throughout the entire process, just as in the Fuero Real.
Specifically, the opportunity extends from the beginning of the lawsuit with
the response until before the judge issues a ruling, and it can even be asserted
before the Court of Appeals. This allows the judge to consider the factual
background that has arisen during the process. From a substantive perspec-
tive, the model is fully compatible with the defendant’s late compliance, allow-
ing the avoidance of a fulfilment process with an uncertain outcome, which
is also reflected in the Partidas, as we will see below.

Thirdly, Las Siete Partidas, while retaining the term defensiones, resort
to Roman terminology, distinguishing between dilatory and peremptory de-
fenses (De Castilla, 1843, pp. 78-80). Regarding the opportunity to assert sub-
stantive exceptions, Law 8° states:

Conocen a las vegadas los demandados, lo que les demandan en juyzio. Pero
ponen luego defensiones ante si, que han pagado, o fecho aquello que les de-
mandan, o que los demandadores les fizieron pleyto, que nunca gelo demandas-
sen. E porende dezimos , que en tales razones como estas, o en otras semejantes
dellas, que deue el Julgador dar plazo al demandado, a que prucue la defension,
que ouiero puesta ante si. E si la prouare, deuel dar por quito de la demanda,
e fazer que el demandador peche las costas, que ouiesse fecho el demandado
en esta razon. E si al plazo que fuere puesto, non pudiere prouar la defension ,
denel dar por vencido de la demanda. (De Castilla, 1843, pp. 73-74)

Thus, like the previous sources under examination, the aforementioned
law allows for the assertion of substantive exceptions at any stage of the pro-
cess, with the judge bearing the duty to give the defendant time to prove such
a defence, which can be based on supervening facts. We believe that this con-
struction was aimed at achieving the defendant’s acquittal, intending to fully
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satisfy the claimant, thereby creating a mechanism to avoid the negative con-
sequences of a slow and uncertain subsequent executory proceedings.

The defendant’s freedom to raise peremptory defences is restricted start-
ing with the Ordenamiento de las Leyes de las Cortes de Alcala de Hena-
res —Ordenamiento de Alcala de Henares, from now on—.7 This legal
text, without altering the substantive aspects established in the Partidas,
specified the procedural opportunity to respond to the lawsuit and to al-
lege peremptory defenses. Regarding the latter, from Title 8, the sole law of
the aforementioned Ordenamiento, is clear that the Castilian legislator lim-
ited the procedural opportunity to assert peremptory defences. Such defences
must be alleged within 20 days following the response to the law suit and can-
not be asserted afterward. This limitation is not absolute, allowing the legisla-
tor to assert them later if the said defense for some reason once again belongs
to one of the parties, or if they have newly come to the attention of the
one asserting them, making an oath that they were not known during those
twenty days or earlier (De Castilla, 1847, p. 11).

This restriction is one of the measures adopted by the Castilian legisla-
tor, aimed at curbing the delay in processes, caused by the malpractice of lit-
igating lawyers.? Nevertheless, the legislator preserved a tool that allowed
the judge to consider substantive exceptions based on real supervening facts,
enabling the judge to acquit the defendant, on the basis of the examination
of new factual backgrounds.

The laws of the Recopilaciéon and Novisima Recopilacién maintain
the idea of limiting the procedural opportunity to assert substantive excep-
tions, although they broaden the cases of exception, defining a competent
body to grant extensions of the aforementioned deadline.

7 In this regard De Castilla, 1847, pp. 5-6.

8 Maria Paz Alonso (2001), According to the author, the Castilian legislator, and specifically
the Catholic Monarchs, adopted some procedural measures to solve the problem derived
from the slowness of the processes. Among those measures:“1.° Estricta fijacién de plazos y
términos procesales, algo en lo que fallaban las Partidas, que incluso para algunas cuestio-
nes, como el recurso de nulidad, no habian contemplado previsiéon de plazos. Fue uno de

los primeros retoques a su regulaciéon, destacando en esto las disposiciones adoptadas en las
Cortes de Alcala de 1348 y en las de Briviesca, 1387 [...]”.
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Regarding this point, it follows from Law 1 of the Recopilacion that pe-
remptory exceptions will always be admitted if the defendant swears that
they are asserted without malice. In this respect, the deadline will be extend-
ed by the Consejo or Oidores whenever, considering the quality of the case
and the persons involved, or for any other reason, the justice for the defen-
dant might otherwise perish (Espafia, 1775, p. 573). This allowed the judge
to consider supervening facts that support a substantive exception raised
at any stage of the trial.

The examined model, oriented towards the expansion of the subject
matter of the trial and compatible with the debtor’s late satisfaction of the
claimant, does not change with the imposition of fatal deadlines. The legisla-
tive restrictions aimed to prevent the delay of processes caused by the abuses
of judges and lawyers, although always preserving a mechanism that allowed
the judge to consider supervening facts.

The Castilian model under examination is replicated by various foren-
sic literary sources, such as the Curia Philipica or Febrero Novisimo, texts
that guided the learning of the first South American jurists (Guzman, 2005,
pp- 362 a 363; Gonzalez, 1954, pp. 171 y 172). Regarding the first text,
by Juan de Hevia y Bolanos, it merges the ideas of the Ordenamiento de Al-
cald and the laws of the Recopilacion, estimating that peremptory exceptions
must be raised within the 20 days that run after the nine days to respond
to the claim, and not later, except if it is with an oath that they have newly
come to the attention of the one who asserting them. In this case, the judge
may admit them if they are asserted without malice, just as the same judge
may order the party who asserting a peremptory exception in the specified
case to pay costs if the said exception is not proven within the pertinent term
(De Hevia, 1790, p. 74).

José Febrero, echoes the same ideas held by de Hevia, without major in-
novations (Febrero, 1829, p. 200).

3. The opinion of José Bernardo Lira

The Chilean jurist, who was the drafter of the 2nd, 3rd and 4th books of the
draft Cédigo de Procedimiento Civil of his country (Guzman, 1991, pp. 347-
348), expressed his opinion on the procedural opportunity to raise substan-
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tive exceptions. At first glance, the Chilean author breaks with the Castilian
tradition, allowing peremptory exceptions to be raised only in the response
to the lawsuit or within the following 20 days. If they are not raised within
the specified time, the exceptions expire (Lira, 1895, pp. 143 y 144). However,
the jurist retains a tool that makes his model more flexible, stating:

Las excepciones perentorias deben proponerse en la contestacién misma de la
demanda, como ordinariamente se hace, o hasta veinte dias después de ella.
Pero, si bien, pasado este término, no pueden ya oponerse formalmente, todavia
es permitido, antes de la sentencia definitiva, aducir hechos nuevos que extingan
el derecho del actor y justificarlos con la confesion del mismo o con documentos
presentados en la forma legal y aun con testigos, si este medio de prueba es ad-
misible en el juicio y no ha pasado todavia su periodo. Asi lo exigen la justicia y la
equidad; asi lo practican también los tribunales, siguiendo el precepto de la ley,
que anteponiendo el fondo a la forma del juicio, les manda atender en la deci-
si6n de los pleitos mas a la verdad probada en autos que a las meras formalidades
del Derecho.

Pueden también reservarse estas excepciones para aducirlas en segunda instan-
cia (Lira, 1895, pp. 210-211).

In other words, Lira preserves the spirit of the rule that allows the defen-
dant to present his peremptory exceptions, even after the specified deadline,
before the final judgment is issued, provided a new fact arises that extinguish-
es the claimant’s right. This can even be materialized at the appellate stage
appeal. In this case, the jurist explicitly mentions new facts as the basis for a
new substantive defense aimed at extinguishing the plaintiff’s right.

From the sources examined, we can see that in the historical procedur-
al models, which influenced some procedural codifiers, such as the Chilean
one, the opportunity to oppose substantive defenses was broad, and could
be justified by supervening facts. Despite the legislative restrictions on the
said opportunity, the Castilian legislator retained a suitable mechanism for the
defendant to incorporate new factual backgrounds that would justify a sub-
stantive defense aimed at extinguishing the claimant’s right, consolidated
in an acquittal judgement. This conception, transmitted by forensic sources
and recognized by José Bernardo Lira himself, influences the reception of ar-
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ticle 321 of the Chilean Cédigo de Procedimiento Civil, a text which, despite
its location, retains the Castilian tradition, conceiving new facts or newly dis-
covered facts as a mechanism to add factual background that support a new
substantive defense, expanding the institution, adding the plaintiff of the trial
as the petitioner. From a substantive perspective, the tradition inherited from
post-classical Roman law is preserved, retaining a mechanism within the pro-
cess that allows the debtor to satisfy the creditor. In this way, it avoids reaching
an executory process, which is slow and uncertain in its outcome.

III. The possibility of the judge to assess
supervening facts in Chilean civil procedure

1. The general principle of lis pendens, and the immutability of the
subject matter of the trial

The judge’s ability to assess supervening facts must be studied from the per-
spective of the general principle of lis pendens. This principle creates a fiction
of immutability of the trial once the discussion period has been exhausted.
In this scenario, the parties cannot alter the subject matter of the trial after-
ward, and the sentencing judge is prevented from assessing facts that have
subsequently arisen. By virtue of the above, the judge must limit his assess-
ment only to the facts debated by the litigants in the discussion period, with
the aim of resolving the conflict;” an idea taken up by the adagio lite pendete
nihul innovetur. "

9 Cortéz (2022) notes that “La litispendencia significa juicio pendiente y su razon de ser radica
en la constatacién de que el proceso no es instantaneo, sino que requiere tiempo para llegar
a su conclusion y en la necesidad de prevenir cualquier modificacién que pueda acontecer
durante el lapso intermedio que va desde la demanda hasta la sentencia. Para que la senten-
cia se pronuncie sobre el statu quo existente al momento de la demanda, es preciso asegurar
que la realidad a que se refiere la demanda permanezca inmévil, fija, desde el momento
mismo en que es incoada”.

10 Juan Montero et al. (2000) states that “La litispendencia, pues, marca el hito del inicio del
proceso, y el derecho aspira a que a situacién subjetiva y objetiva con que se inici6 el mismo
se mantenga a lo largo de él. Los efectos se refieren, en parte, a un intento juridico de que
durante la pendencia del proceso no se altere la situacion. El articulo 412.1 LEC es una ma-
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In this context, one of the effects of this immutability is the perpetuatio obi-
ectus, which requires the invariability of the factual account provided by the
litigants, thus preventing the process from failing due to extra-procedural
changes avoiding possible violations of the right to defense as a result of such
alterations."!

This immutability is not rigid and insurmountable, as the legislator re-
tains certain mechanisms that allow the judge to assess supervening facts.
In this regard, Giuseppe Chiovenda posits that in modern law, the judge
not only evaluates the extinctive or impeding facts existing at the time of the
filing of the lawsuit but also considers the facts that have arisen subsequent-
ly. Accordingly, the judge must acquit the defendant if the plaintiff’s right
has been extinguished during the litigation, basing this solution on the Ro-
man adage omnia wdicia absolutoria esse (Chiovenda, 2005, p. 171).

Despite the absence of Chilean legislation that explicitly includes
the principle of lis pendens, there are certain rules that embody the concept
of process immutability (Gonzalo Cortéz, 2022, p. 163). In this context, ac-
cording to the Adjective Code, the parties present the factual substrate that
define the subject matter of the trial during the discussion period."” The leg-

nifestacion expresa del brocardo lite pendente nihil innovetur, referida a su aspecto objetivo,
pero existen ademas toda una serie de normas que van a pretender aplicar ese principio a
los casos particulares”.

11 “Perpetuatio obiectus: iniciado el proceso, se congela el relato factico que las partes sometieron
al juez, como si se tratase de una fotografia. Nuevamente, el propésito del legislador es que
el proceso iniciado no se frustre por cambios extraprocesales, ni que tampoco se produzcan
vulneraciones del derecho de defensa por este motivo, como recuerda la jurisprudencia.
Se refieren a esta cuestion los arts. 412 y 413, asumiendo, de manera muy acertada, que el
objeto del proceso se conforma en la demanda, contestacion, reconvencion y en las alega-
ciones complementarias de la audiencia previa, y manteniendo que una vez fijado el objeto
del juicio en esos momentos, ya no se modificara a efectos procesales. Obviamente con la
misma excepcion de antes, es decir, que no sucedan acontecimientos que hagan perder al
litigante su interés, como una satisfaccién extraprocesal” (Nieva, 2019, p. 151).

12 Romero (2021) states “Las partes, en las distintas etapas del proceso, a través de distintas
actuaciones —principales o accesorias—, efectan afirmaciones o juicios sobre hechos que
se han verificado con anterioridad o coetaneamente a la existencia del proceso. La regla
general es que los hechos invocados por las partes como fundamento de sus actos de pos-
tulaciéon hayan ocurrido con anterioridad a la presentacion de la demanda, ya que dichos
elementos fijan la competencia del érgano judicial y el objeto procesal. Sin embargo, como
se vera, existen posibilidades para introducir juicios de hecho que sean relevantes para el
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islator restricts the possibility of subsequently altering the principal facts of the
trial, in accordante with the principle of ls pendens and the prohibition of muta-
tio libellz, a rule that is implemented in the process through the effect of preclu-
sion, as established in article 64 of the aforementioned legal body."

2. Exceptions to the immutability of litigation or dispute. The role
of article 321 of the Adjective Code

The aforementioned immutability is not rigidly enforced in Chile. Simi-
lar to the Castilian legislator, the Chilean procedural legislator retains mech-
anisms that allow the parties to introduce supervening factual elements into
the process, thereby expanding the scope of the trial. Among the exceptions

enjuiciamiento, que hayan ocurrido durante la tramitacion del juicio, ya sea para alterar
las peticiones o los fundamentos de éstas en la forma en que originalmente se formularon o
para poner en evidencia la falta de accién en el proceso.

Esta cuestién debe ser considerada con cuidado, ya que normalmente estos actos se produ-
cen fuera de la fase de discusion, que es aquella que estd concebida naturalmente para la
introduccién de los hechos que seran objeto del debate, por lo que tanto partes como juez
deben estar atentos al fenémeno de mutatio libelli, 1a que se encuentra proscrita por regla
general conforme el efecto de la preclusion” (CPC, art. 64).

Romero (2021) indicates that “Como hemos advertido, los hechos iniciales pueden ser
alterados tanto por el actor como por el demandado en etapas posteriores, sea en actos
procesales de postulaciéon —en todas sus modalidades—, y de causacidn, actuaciones que
estan igualmente limitadas legalmente a actos procesales especificos dentro de etapas tam-
bién especificas.

Para lograr la limitacién de la discusion y la introduccion de los hechos del objeto del juicio,
se han utilizado dos técnicas procesales: la primera, asociada a la imposibilidad de modificar
los hechos principales del juicio —los que configuran su objeto—, llamada prohibicién de
mutatio libells; y la segunda, que hace operativa esta prohibicion también, es la preclusion, la
que ha sido definida como “[...] la extincién en un concreto proceso de los poderes juridico-
procesales no ejercitados por los sujetos que intervienen o pueden Intervenir en ese proceso”

(Couture, 2010, p. 174), indicates “El principio de preclusion esta representado por el hecho
de que las diversas etapas del proceso se desarrollan en forma sucesiva, mediante la clausula
definitiva de cada una de ellas, impidiéndose el regreso a etapas y momentos procesales ya
extinguidos y consumados”. “Si no se hacen valer dentro del momento procesal oportuno,
opera la preclusion, es decir, la oportunidad se cierra y ya se desecha por extemporaneo
y se ha perdido el derecho procesal correspondiente. De esta forma se impide a las partes
modificar en cualquier momento tanto el objeto del proceso, como el «thema decidendi»”
(Castillejo, 2006, p. 60).
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to the principle of lis pendens is the rule established in Article 321 of the Co-
digo de Procedimiento Civil, which states:

No obstante lo dispuesto en el articulo anterior, es admisible la ampliacién de la
prueba cuando dentro del término probatorio ocurre algin hecho substancial-
mente relacionado con el asunto que se ventila.

Sera también admisible la ampliacién a hechos verificados y no alegados antes
de recibirse a prueba la causa, con tal que jure el que los aduce que s6lo entonces

han llegado a su conocimiento.

The transcribed rule, which applies to the written procedural mod-
el of extensive knowledge, determines that when facts substantially related
to the matter in dispute arise, the judge shall decree a special evidentiary
term, allowing the judge to evaluate supervening facts. In this case, the legis-
lator establishes two categories of facts, recognisable from the Ordenamiento
de Alcala de Henares, new facts and newly discovered facts.'* The first cat-
egory of facts" arises after the discussion period has closed, within the eviden-
tiary term. If these factual elements are substantially related to the main issue,
the judge may consider them, thus expanding the scope of the trial. Newly
discovered facts, on the other hand, are not new factual elements, although
they were unknown to the party alleging them during the process. In this sce-

1+ Romero (2021).

15 Castillejo (2006). The author, from the perspective of Spanish law, indicates on the new
facts “En primer lugar, los hechos que han ocurrido con posterioridad a los escritos de las
partes: son los hechos nuevos. Aunque nacen con posterioridad a la delimitacién del objeto
del proceso, han de ser admitidos en el proceso por ser relevantes para fundamentar la
pretension de la parte que los alega en el pleito. Del demandante, no en cuanto provocan
un cambio de peticion, sino una alteraciéon o apoyo a la fundamentacion de la misma. Por
tanto, se trata de aportar a través de la alegacion de hechos nuevos, por un lado, los he-
chos constitutivos de la fundamentacion de una peticién ya introducida, esto es, los hechos
individualizadores de la peticién ya se han alegado y tan s6lo se alegan hechos que sirvan
para obtener una sentencia favorable. Pero también, se puede, por otro, aportar hechos
individualizadores, pues cabe que, alegada una determinada fundamentacion, esto es, una
determinada causa petendi, se introduzca otra, respetando el mismo petitum.

Si es el demandado quien los alega, han de servir para apoyar una excepcion ya planteada,
debiendo servir para obtener una sentencia favorable; o introducir una nueva, distinta a la
ya formulada en su escrito de contestacién™.
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nario, although these factual elements were not alleged before the case was as
admitted for evidence, the judge may assess them, if the party alleging them
swears that they only then came to their knowledge.'® In both cases, the pre-
clusive effect does not apply.

In Spain, the mutatio libelli does not operate with absolute rigidity in civil
proceedings, allowing new or newly discovered facts to be alleged in accor-
dance with article 286 of the LEC. In this regard, Castillejo notes:

Hoy la mutatio libelli no rige en el proceso civil con una rigidez absoluta. Ya fue
excepcionada durante la vigencia de la derogada LEC, que permitia en el pro-
cedimiento civil ordinario la alegacién de hechos nuevos en la comparecen-
cia del juicio declarativo de menor cuantia —articulo 691.2.°—. Por su parte,
el legislador de 2000 introduce la posibilidad de alegar hechos que no pudieron
ser aducidos en la demanda o en la contestacién, bien por tratarse de hechos
nuevos, es decir, hechos acaecidos con posterioridad al momento procesal opor-
tuno para introducir la pretension, o bien por tratarse de hechos anteriores de los
que las partes no habian tenido noticia en el momento de formular sus preten-
siones en la demanda o contestacion. (Castillejo, 2006, p. 62; De Miranda, 2017,
pp- 28-30)

In Chile, the rule under examination expands the scope of the process,
allowing for the inclusion of new factual elements that the judge can assess
in the final judgment, despite the exhaustion of the discussion period, there-
by mitigating the rigidity of the general principle of #s pendens. This allows

16 Castillejo (2006) indicates about the newly reported events “En segundo lugar, los que aun
cuando no son nuevos, lo son para la parte, en tanto los desconocia: son los hechos de nueva
noticia. Coon la alegacion de los mismos se excepciona el efecto de la preclusion, pues no
opera su efecto extintivo que afecta a la facultad de hacer valer la alegacion de los hechos.
En este sentido si fue imposible conocer el hecho al tiempo de formular los actos de alega-
ci6én podran eludirse los efectos de la preclusion de la facultad de alegarlo y hacerlo valer.
Pues bien, los hechos de nueva noticia requieren de justificacién por quien los alegue, esto
es, la parte que pretende incluirlos en el proceso ha de justificar que el hecho no pudo ale-
garse en el momento procesal oportuno, en la demanda o contestacidn, pues de otro modo
el Juez podra inadmitirlos.

La justificacién al menos exige que se razone, que se argumente en forma alguna la afirma-
ci6én vertida por la parte en relacién con el desconocimiento del hecho”.
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for the incorporation of new facts into the process that are relevant to the
resolution of the conflict. This approach is compatible with the debtor’s late
fulfillment of an obligation, preventing such facts from forming the basis for a
future exception in a subsequent enforcement process, thereby making the de-
claratory process, despite its slow pace, more eflicient. Furthermore, despite
the location of the provision under examination, given the supplementary
nature of the ordinary trial of major claims, this mechanism allows for the ex-
pansion of the scope of the trial in other proceedings, enabling the inclusion
of new factual elements, particularly in trials with reduced timelines for rais-
ing substantive defenses.

3. The factual substrate that the defendant can introduce into
the process under article 321 of the Adjective Code

Considering the role of Article 321, which operates as one of the hypotheses
of exception to the principle of /s pendens, allowing the judge to assess new fac-
tual backgrounds relevant to resolving the conflict, what type of supervening
facts can the court consider under article 321? From the defendant’s perspec-
tive, we believe that the legally relevant facts for resolving the conflict are the
extinctive facts,'” which are typically studied by procedural doctrine concern-
ing the subject and burden of proof. De la Oliva, Diez-Picazo and Vegas
address this category of facts as follows: “C) Hechos extintivos son aquellos que,
acaecidos con posterioridad a los hechos constitutivos, suprimen o extinguen la eficacia ju-
ridica de éstos. Por gemplo, el pago de la deuda” (De la Oliva et al., 2021, p. 69)."
In the Chilean legal system, both constitutive and extinctive facts are con-
templated in article 1698 of the Chilean Civil Code —also known as Sub-
stantive Code— (Bravo, 2013, p. 37), which establishes that the burden

17 Chiovenda (2005) indicates “[...]2° Hechos extintivos: que hacen cesar una voluntad con-
creta de ley y la consecuente expectativa de un bien. Por ejemplo: pago, remisién de deuda,
pérdida de la cosa debida. Los hechos extintivos pueden ser connaturales al derecho o su-
cesivos si un derecho se da para un cierto termino, el cumplimiento del término obra como
hecho extintivo connatural al derecho. Puede, sin embargo, sobrevenir un hecho nuevo y
reforzar el hecho constitutivo (interrupcién del término)”.

18 In a similar line, recognising the categories of facts are several authors (Carnelutt, 1997,
p. 428; Ducci, 2010, pp. 393-394).
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of proving the existence of obligations or their extinction falls on the party
alleging them. Another category of facts, such as impeditive or modifica-
tory facts, lack legal recognition, notwithstanding their penetration through
the work of jurisprudence.'

This factual substrate determines the content of substantive de-
fenses, a category of defense that may include extinctive, impeditive,
or excluding facts.*” Given the above, and once the opportunity to raise
substantive defenses has been exhausted, can we introduce new or newly dis-
covered extinctive facts under article 321 of the Adjective Code?

19 Bravo (2013) indicates “Los paises con Cédigos Civiles mas recientes, como Brasil o Italia,
si formulan la regla de carga sobre la base de estas cuatro categorias. A la inversa, en los
paises con mayor resistencia a reformar sus Codigos Civiles por su tradicion, como Francia
y Chile, en vez de motivar un cambio legislativo en la formulacién de la regla original de
carga —para incluir esta tercera y cuarta categoria— la doctrina de los hechos impediti-
vos y modificativos terminé siendo abiertamente tolerada por la jurisprudencia, haciendo
caso omiso que, en rigor, la regla original del Cédigo no la contemplaba”. Likewise Ro-
mero (2023) indicates “Conforme a la descripcién jurisprudencial consolidada, los hechos
de naturaleza constitutiva son aquellos que configuran una determinada situacién juri-
dica; los hechos impeditivos son los que obstan a la existencia o validez de la situacién
juridica; los hechos modificatorios son los que alteran o reforman su contenido o efectos
y los hechos extintivos, aquéllos que hacen desaparecer o eliminan sus efectos, segtn las
proposiciones de alegaciones y excepciones que se hayan hecho valer por el demandado.
El segundo, que si bien no lo sefala expresamente y la norma pareciera contemplar sélo los
hechos constitutivos y los extintivos, la interpretacion doctrinal y jurisprudencial de la regla
ha coincidido en considerar cubiertos también los hechos impeditivos y excluyentes, y que
a partir de alli se ha precisado que la carga de probar los hechos normalmente constitutivos
de su pretensién corresponde al actor y es carga del demandado la prueba de los hechos
extintivos, impeditivos o excluyentes de la relacién juridica en discusién™.

20 De la Oliva et al. (2021) indicates: “Pues bien, toda excepciéon material consiste en la ale-
gacion de un hecho impeditivo, extintivo o excluyente”. Fernandez (2006) notes that “Los
hechos extintivos, por su parte, evitan que la relacién juridica perdure en el tiempo. Esto es,
no impiden que nazca normalmente, pero, llegado un determinado momento, hacen que
aquélla, que durante un tiempo tuvo plena eficacia, deje de surtir efectos. Este, por ejemplo,
es el caso del pago en aquellos contratos en los que una de las partes adeuda cierta cantidad.
Una vez que se ha producido el pago, la relacién queda extinguida. El pago no es mas que
un ejemplo, pero, en general, todas las causas de extincion de las obligaciones actian como
hechos extintivos del derecho que el actor pretende hacer valer en el pleito. Al igual que
ocurre con los hechos impeditivos, éstos también han de ser probados por el demandado”
(Alessandri et al., 1998, p. 421).
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As we have stated, the invariability of the factual substrate of the sub-
ject matter of the trial is not absolute; the legislator establishes some ex-
ceptions that allow the judge to consider supervening facts (Romero, 2021,
p- 117). In this context, article 321 of the Codigo de Procedimiento Civil
permits the incorporation of new facts or newly discovered facts, provided
they are substantially related to the main issue, thus excluding the possibility
of incorporating facts that justify a procedural exception or merely accessory
matters. Conversely, we believe that extinctive or excluding facts that are sub-
stantially related to the matter at hand®' can indeed be alleged by the defen-
dant under the aforementioned rule. If we deny this possibility,* and strictly
apply the principle of fs pendens, the court, by virtue of a legal fiction, cannot
evaluate the new factual substrate, thereby upholding a claim whose basis*
has been extinguished during the course of the proceedings due to the loss

t,24

of its objective element,** causing the material essence of the claim to dissi-

pate and leading to an unjust outcome.

21 Castillejo (2006). The author, from the point of view of Spanish law, points out the new
or new facts that justify the defendant’s opposition. “Con posterioridad a la contestacion,
el demandado s6lo podra alegar hechos nuevos o de nueva noticia siempre que resulten
relevantes para la decision del pleito. Sera necesario que con ellos se entre en el fondo del
asunto, se trata, por tanto, de hechos que conforman las excepciones materiales.

Asi pues, son relevantes para la decision del pleito porque con ellos se fija el objeto del deba-
te. En este sentido, si bien es cierto que con ellas no se persigue obtener una tutela concreta,
también lo es que no deben ser distintos los efectos juridico-procesales en que consiste la
fuerza de cosa juzgada, pues las excepciones se enjuician como cuestiones que ponen en tela
de juicio el objeto esencial del proceso, el introducido por el actor”.

Several authors Chiovenda (2005) y Castillejo (2006) conclude that the fiction of immu-
tability is not absolute, as justice can always assess the facts that may occur during the
development of the trial.

Guasp (1952), Silva (2017), the author, identifying the elements of the claim, states “Sus
elementos identificadores son las partes que intervienen, una determinada peticién y el
fundamento en virtud del cual ello se pide. A tales elementos agregamos el interés pro-
cesal, que es la necesidad que se tiene de la actividad jurisdiccional para la adecuada
proteccién que se requiere.

Asi entendida la pretension, es lo que mantiene funcionalmente con vida al proceso, y
constituye ademas su objeto. Al desaparecer la pretension —por verse afectado alguno de
sus elementos—, el proceso queda sin razoén de ser”.

IS}
X

2

&

2

=

Guasp (1952), indicates with regard to the objective element of the trial: “en lo que toca
al objeto, ha de existir forzosamente en toda pretension procesal como antes se indico, un
quid material al que se refieran los sujetos y las actividades que la pretension encierra. Se
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4. The projection of article 321 of the Adjective Code in Chilean labour
courts

The Chilean Codigo del Trabajo —also known as Labour Code— lacks spe-
cific regulation regarding the judge’s authority to assess new factual elements
that emerge after the discussion period has ended. In this regard, Raul Fer-
nandez rejects this possibility, arguing that the assertion of facts requiring evi-
dence must be made at the appropriate time as established by the legislator,
in accordance with procedural preclusion (Fernandez, 2020, p. 411). From
an evidentiary perspective, the few Chilean authors who have addressed this
issue focus on a different approach, omitting explicit references to the Ad-
jective Code and opting to conduct a comparative exercise with the Codi-
go Procesal Penal or Law no. 19.968, texts that, while adopting a similar
procedural design by hearings, are not a supplementary normative sources
for the Codigo del Trabajo. Following this line of argument, the doctrine
highlights the problems arising from rebuttal evidence (Cortez et al., 2021,
p- 247), and new or newly discovered events, scenarios that lack labour reg-
ulation, this latter institution is understood in a different sense than previ-
ously examined, “entendiendo por tal a aquella que no pudo ofrecerse en la

oportunidad procesal pertinente por ignorarse su existencia por las partes”.?

desprende también de la significacién de la pretension como materia sociologica elaborada
juridicamente el que este objeto venga constituido por un bien de la vida, es decir, una
materia apta por su naturaleza para satisfacer las necesidades o conveniencias objetiva-
mente determinables de los sujetos. Este bien de la vida, o bien litigioso, si se quiere darle el
nombre que técnicamente le corresponde, aunque obedezca a una idea asimiladora entre
el proceso y el litigio, constituye, pues, el objeto de la pretension procesal, no, como antes
se vio, el objeto del proceso a no ser que la expresion: objeto del proceso, se entienda en
un sentido mediato e indirecto. Pero como un bien de la vida puede ser, a los efectos de su
tratamiento juridico, una cosa corporal o una conducta de otra persona, es evidente que el
objeto de la pretensién procesal puede estar respectivamente constituido por una cosa o por
una conducta de tal caracter”.

Cortez et. al. (2021). In this sense, he states : “Asi, el articulo 366 inc. 1° CPP establece que,
a peticion de alguna de las partes, el tribunal podra ordenar la recepcion de pruebas que
ella no hubiere ofrecido oportunamente, cuando justificare no haber sabido de su existencia
sino hasta ese momento. El inciso 2° del articulo 63 bis de la ley 19.968 requiere, ademas,
que el juez considere que estas pruebas resulten esenciales para la resolucién del asunto”.
The focus on evidence against evidence and new evidence, considered as the possibility
of submitting evidence, not offered in a timely manner, can be seen in the report of the

2

S
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In other words, in this case, the focus is on the means of evidence not timely
presented, which differs from the meaning established by the Adjective Code,
which allows the judge to assess supervening factual backgrounds.

Regarding the possibility of admitting evidence not timely offered, there
are authors who support the affirmative thesis. On this point, Felipe Utman
believes that new evidence is admissible in cases of the parties’ unawareness
of facts, as well as in the case of unawareness of the means of evidence, op-
erating only in the context of serious and exceptional cases, in accordance
with Articles 429 paragraph 1, 454 No. 9 paragraph 2 of the Labour Code,
and Article 432 of the same text, which refers to Articles 321, 322, and 326
paragraph 2 of the Adjective Code on new evidence, as well as Article 159 of
the same Code on measures to better resolve, among others (Utman, 2011, p.
643). In this line of reasoning, Diego Palomo believes that denying the pos-
sibility of incorporating evidence not timely requested, when its existence
was unknown to the party seeking its incorporation, hinders the effective ex-
ercise of the right to evidence as part of due process. Therefore, he considers
it necessary for the legislator to fill the aforementioned legislative gap (Cor-
tez et al., 2021, p. 248). Raul Fernandez, an author who rejects the option
of the judge assessing supervening facts in the labour court, uses article
321 of the Adjective Code to justify the incorporation of new means of evi-
dence, thereby distorting the institution under examination (Fernandez, 2020,
p. 493).

Conversely, it has been argued by some that the amendment to Law N°
20.260, which addresses specific cases in which evidence is admitted out of
the hearing, excludes the possibility of admitting evidence other than that
offered at the appropriate procedural moment (Cortez ¢t al., 2021, p. 248).
Similarly, the issue related to the procedural model by hearings is highlight-
ed, which aims for both parties to be able to refute the evidence presented
and properly exhibited, a capability that is compromised if new evidence
is admitted during the process (Corte Suprema, 2011, p. 12). In this line
of reasoning, non-uniform jurisprudence has rejected the admissibility of ev-

Directorate of Studies, Analysis and Evaluation of the Supreme Court. In this sense, Corte
Suprema (2011) indicates: “En primer término, existe prueba nueva cuando alguna de las
partes en el proceso intenta agregar medios probatorios, en la respectiva audiencia de juicio,
aun cuando estos medios no fueron presentados en la respectiva audiencia preparatoria”.
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idence not timely offered, as it is not provided for by law. Additionally it is
considered impossible to apply the rules of the Adjective Code supplementar-
ily, as they are deemed contrary to the principles governing labor proceedings
(Cortez et al., 2021, p. 248). Corte de Apelaciones de Valparaiso has indicated
on the matter:

Sexto: Que, en este marco, el legislador dispuso que la prueba en estos pro-
cedimientos judiciales deberia ofrecerse en la audiencia preparatoria (Codigo
del Trabajo, articulo 453), precluyendo el derecho de la parte si no se ofrece
en esa oportunidad, sin disponer de otra instancia para ello.

Ello es, evidentemente, contrario a lo que ocurre en otros procedimientos judi-
ciales, por ejemplo, en materia penal, en que el legislador estableci6 esa posibi-
lidad en ciertas circunstancias especiales (Codigo Procesal Penal, articulos 278 y
336).

Séptimo: Que, lo anterior no se controvierte por lo dispuesto en el articulo
321 del Codigo de Procedimiento Civil, ya que, si bien el articulo 432 del Codi-
go del Trabajo establece la supletoriedad de las normas dispuestas en los Libros
Iy II de aquel Codigo, ello se sujeta, evidentemente, a la compatibilidad de los
principios de éstas a aquellas, cuestion que evidentemente en este caso no acon-
tece. AUin mas, lo dispuesto en el articulo 321 se refiere a una cuestion diversa
de lo planteado por la recurrente en este caso, ya que esta norma regula los su-
puestos de ampliacién de la prueba, en el marco de un procedimiento escrito,

rigido y de doble instancia, elementos que no concurren en la especie.?®

The Court of Appeals of Valparaiso itself, citing Felipe Utman, has re-
solved in the opposite direction, stating:

3°) Que, para dilucidar el problema planteado, en primer término, cabe consig-
nar la seguidilla de errores juridicos contenidos en la resolucion trascrita.

En primer lugar, yerra el tribunal al sefialar que el Codigo del Trabajo no per-
mite la incorporacion de la institucién de la prueba nueva al no estar consig-

nada en dicho cuerpo normativo, olvidando lo dispuesto en el articulo 432 del

26 Cortez et. al. (2021). The authors cite the judgment of the Corte de Apelaciones de Val-
paraiso, judgment of 25 January 2016, rol N° 435-2015.
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referido codigo, que expresa “En todo lo no regulado en este Codigo o en leyes
especiales, seran aplicables supletoriamente las normas contenidas en los Libros
Iy IT del Codigo de Procedimiento Civil, a menos que ellas sean contrarias a los
principios que informan este procedimiento”.

La prueba nueva se encuentra consagrada en el articulo 321 del Ciédigo de Pro-
cedimiento Civil que asienta “No obstante lo dispuesto en el articulo anterior,
es admisible la ampliacion de la prueba cuando dentro del término probatorio
ocurre algiin hecho substancialmente relacionado con el asunto que se ventila”,
disposicion que se encuentra ubicada precisamente en el Libro II del referido
cuerpo normativo y, consecuentemente, de aplicacién directa a los supuestos
facticos que nos convocan, debiendo colacionarse, ademas, los articulos 322 y
326 inciso segundo del mismo cuerpo normativo.

Por otra parte, no se advierte de qué manera la aplicaciéon de la institucién
en examen podria vulnerar los principios formativos de la jurisdiccion laboral
puesto que, si existen antecedentes que permiten a una de las partes probar
sus pretensiones, resulta inadmisible que se le impida ejercer sus derechos, maxi-

me si el ordenamiento juridico lo ampara.”

To resolve this issue, we believe it is necessary to refer to the meaning
of Article 321 of the Adjective Code, distinguishing between the essen-
tial and accessory aspects of the provision. As we have argued, the provi-
sion in question is one of the legislator’s corrective mechanisms, allowing
the judge to assess new facts relevant to resolving the conflict, thereby escap-
ing the strictness of the principle of lis pendens and the preclusive effect estab-
lished in Article 64 of the Chilean Cédigo de Procedimiento Civil. In other
words, the primary purpose of the text is related to expanding the scope
of the trial, with the emergence of a special evidentiary term being accessory.
Based on the preceding assertion, we first discard the possibility that the in-
stitution under examination can be used as a legal basis to justify the late
admission of evidence in the labour process, unless such evidence aims

to prove a supervening fact. It must be noted that the institution under study;,
unlike Article 336 of the Codigo Procesal Penal and Article 63 bis of Law

27 Asesorias y Servicios Integrales San Luis SpA con Inspecciéon Comunal del Trabajo de

Vifla del Mar (2022).
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19.968, requires the emergence of new facts or newly discovered facts, with
the means of proof to substantiate them being accessory. In contrast, the cit-
ed criminal and family regulations do not address the emergence of superven-
ing facts; for their operability, the existence of previously unknown evidence
1s relevant, a situation not regulated in Article 321 of the Adjective Code.
Secondly, we believe that the Chilean labour court can indeed assess new or
newly discovered facts, supplementarily applying Article 321 of the Adjective
Code, by virtue of the referral in Article 432 of the Labour Code. In this re-
gard, it has been argued that it is impossible to apply the norms of the Adjec-
tive Gode supplementarily, as they are considered contrary to the principles
governing the Chilean labour procedure (Cortez et al., 2021, p. 248). The in-
compatibility lies in the supposed irreconcilable differences between proce-
dural systems regarding the presentation of evidence, ignoring the essence
of the institution established in Article 321 of the Adjective Code. This rule
functions as a legislative tool aimed at overcoming the fiction of process im-
mutability. This mechanism allows the addition of new factual backgrounds
to the trial, which will be assessed by the judge in the final judgment, with
the means of evidence and the manner of presenting the evidence being ac-
cessory.”® Otherwise, from the defendant’s perspective, the court, by virtue
of a legal fiction, would be unable to assess the new factual substrate pro-
vided by the defendant, which might contain new extinctive or excluding
facts aimed at extinguishing the claimant’s right. In this case, the judge would
uphold a claim whose basis was extinguished during the proceedings due to
the loss of its objective element (Guasp, 1952, p. 41; Silva, 2017, p. 172),
causing the material essence of the procedural claim to dissipate and result-
ing in an unjust outcome (Guasp, 1952, p. 43). This is similarly applicable
to the plaintiff, who can introduce new or newly discovered facts, provided
their actions remain within the boundaries of the prohibition of mutatio libel-
£.* In this scenario, we believe that the parties can allege new or newly dis-

28 Thus, for example, in a process for the collection of labour benefits, and in the face of late
compliance by the defendant, after the preparatory hearing, the judge can assess and pro-
nounce on those new extinctive facts in the final judgement, avoiding going to a subsequent
enforcement procedure.

29 Aguirrezabal (2017) indicates: “En consecuencia, no pudiendo el actor modificar en térmi-
nos sustanciales su demanda, por impedirlo el efecto de litispendencia y la prohibicion de
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covered facts in labour proceedings, although not in identical terms to those
established in the Adjective Code, considering the differences related to the
handling of incidents and the presentation of evidence, derived from the ob-
vious discrepancies between a written procedural model and one conducted
in hearings. These matters, unlike the evidence of supervening facts, are ex-
pressly regulated in the Codigo del Trabajo, governing the implementation
of the aforementioned institution; the judge must determine the manner
in which the pertinent action will be carried out, in accordance with the said
labour regulation. In this sense, and according to Article 443 of the Codigo
del Trabajo, the party seeking to introduce a new or newly discovered fact
into the process must preferably raise the matter during a hearing, includ-
ing the trial hearing. In such a case, the judge must give notice to the oppos-
ing party and immediately resolve the incident. Subsequently, if the petition
is granted, we consider it necessary for the court to schedule a new hearing
to allow the parties to offer and present the means of evidence aimed at sub-
stantiating the new or newly discovered facts. This is intended to preserve
each party’s ability to refute the evidence presented by the opposing party
in the trial.

IV. Conclusions

1. Based on the examined evidence, we consider that the possibility for the
judge to assess new or newly discovered facts is, from its origin, closely relat-
ed to the defendant’s defense, allowing the court to consider facts that justify
a substantive exception aimed at extinguishing the plaintiff’s right and pro-
nouncing an acquittal.

mutatio libelli, el juez es libre para ejercer su poder de rechazo in limine cuando los hechos
aparezcan, de forma manifiesta, mal calificados juridicamente.

Ese momento, en nuestro ordenamiento procesal, es la primera instancia en la que debe
quedar plasmada la concreta peticién del actor y, en su caso, la oposicién del demandado.
Por ello, en virtud de la prohibicién de la denominada mutatio libelli, luego de trabada la
litis no pueden introducirse nuevas peticiones distintas a las alegadas y concretadas por las
partes en la fase de discusion, porque conduciria a un nuevo proceso y crearia una situacion
de indefensién en todos aquellos que, confiando en las peticiones iniciales de sus oponentes,
asi prepararon su defensa”.
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2. This conception, transmitted by forensic sources and recognized
by José Bernardo Lira, the drafter of Books 2, 3, and 4 of the draft Codigo
de Procedimiento Civil Chileno, influences the reception of Article 321 of
the Adjective Code. Despite its location in the title of general evidence, this
text preserves the Castilian tradition, which conceives new or newly dis-
covered facts as a mechanism for adding factual backgrounds that support
a new substantive defense. The legislator expands the institution by including
the plaintiff of the trial as a petitioner.

3. The immutability of the process, derived from the general princi-
ple of lis pendens, is not absolute. The concept of new or newly discovered
facts operates as a tool for adding new factual substrates, thereby expanding
the scope of the trial. From the defendant’s perspective, the nature of these
facts includes extinctive or excluding facts that are substantially related to the
matter in dispute.

4. The aforementioned points are compatible with the late fulfilment
of an obligation by the debtor, preventing such facts from supporting a future
exception in a subsequent enforcement process, thereby making the declar-
atory process more efficient. Furthermore, the mechanism provided in the
aforementioned Article 321, considering the supplementary nature of the
ordinary trial of major claims, allows for the expansion of the subject matter
of the trial in other proceedings, enabling the incorporation of new factual
elements, especially in trials with reduced timelines for raising substantive
defenses.

5. In Chilean labour courts, we believe that the judge can indeed as-
sess new or newly discovered facts, supplementarily applying Article 321 of
the Adjective Code, by virtue of the referral in Article 432 of the Codigo
del Trabajo. In this context, considering the purpose of the aforementioned
Article 321, a provision that functions as a legislative tool aimed at overcom-
ing the fiction of process immutability by adding new factual backgrounds
to the process that are relevant to resolving the conflict, we do not perceive
any incompatibility with the formative principles of labour proceedings.
In this regard, we believe that the judge, in accordance with Article 432 of
the Codigo del Trabajo, can determine the manner in which the pertinent
action will be carried out, adapting the method and timing of presenting
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the evidence to the rules established in the Codigo del Trabajo, in conformity
with a process conducted through hearings.
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