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Re su men:

Este ar tícu lo dis cu te el úl ti mo li bro de Dwor kin, Re li gión sin Dios, el cual
pro po ne dis mi nuir la im por tan cia de la fe roz “gue rra cul tu ral” en los
Esta dos Uni dos en tre cre yen tes y no cre yen tes al se pa rar el com po nen te
“cien tí fi co” y de “va lor” de la re li gión y de mos trar que los in vo lu cra dos en 
la gue rra com par ten un “im pul so re li gio so fun da men tal”. En el li bro Re li -
gión sin Dios Dwor kin tam bién sos tie ne la ne ce si dad de ubi car la li ber -
tad re li gio sa como par te de un de re cho ge ne ral de in de pen den cia éti ca,
más que en un de re cho es pe cial para la gen te re li gio sa, lo cual solo ge ne -
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ra con fu sio nes y pro ble mas. Com pa ro la es tra te gia ar gu men ta ti va de
Dwor kin en Re li gión sin Dios con tra ba jos pre vios como Li fe’s Do mi nion y
Is De mo cracy Pos si ble Here? en don de tam bién se atien den de ba tes en tre 
gen te po la ri za da en Gue rra, de ba tes como el abor to y la ubi ca ción de la
re li gión en la vida pú bli ca, don de Dwor kin de nue vo ar gu men ta la ne ce -
si dad de di si par con fu sio nes in te lec tua les para sa ber de ma ne ra cla ra
qué está real men te en dis cu sión, para así lo grar un cese al fue go o por lo 
me nos una re duc ción de las hos ti li da des y el con flic to. Tam bién en esta
co la bo ra ción re sal to cómo Dwor kin, en Re li gión sin Dios al ape lar a lo es -
té ti co a lo cien tí fi co y a los des fíos de vi vir bien, in cor po ra ca rac te rís ti cas 
de su fi lo so fía del li be ra lis mo éti co de fen di da más cla ra men te en Jus ti cia
para Eri zos pero que data de Foun da tions of Li be ral Equa lity. Fi nal men te 
me pre gun to qué tan exi to sos son los ar gu men tos de Dwor kin como fi ló -
so fo de la re li gión y si este nue vo mar co cons ti tu cio nal que ofre ce, real -
men te dis mi nu ye los con flic tos so bre la li ber tad re li gio sa. O como lo sos -
tie nen al gu nos crí ti cos, me pre gun ta ré si Dwor kin hace que la re li gión
sea algo acep ta ble para los li be ra les y el li be ra lis mo de una ma ne ra que
la mar gi na li za o eli mi na sus ras gos prin ci pa les. Dado que las dis cu sio -
nes con tem po rá neas so bre el ma tri mo nio en tre per so nas del mis mo sexo 
cons ti tu yen una prue ba im por tan te, com pa ra ré el en fo que de Dwor kin
ba sa do en el de re cho a una in de pen den cia éti ca, con el de teó ri cos del
de re cho na tu ral como Ro bert P. Geor ge y sus co-au to res Ryan Ander son
y She rif Gir gis.

Pa la bras cla ve:

Ro nald Dwor kin, li be ra lis mo, re li gión, li ber tad re li gio sa, ma -
tri mo nio, ateís mo, éti ca.

Abstract:

This Arti cle en ga ges with Ro nald Dwor kin’s fi nal book, Re li gion wit hout
God, which pro po ses to shrink the size and im por tan ce of the fier ce “cul tu -
re wars” in the Uni ted Sta tes bet ween be lie vers and non be lie vers —theists
and at heists— by se pa ra ting out the “scien ce” and “va lue” com po nents of
re li gion to show the se groups that they sha re a “fun da men tal re li gious im -
pul se.” Re li gion wit hout God also calls for fra ming re li gious free dom as
part of a ge ne ral right to et hi cal in de pen den ce rat her than a “trou ble so me”
spe cial right for re li gious peo ple. This ar ti cle com pa res the ar gu men ta ti ve
stra tegy of Re li gion Wit hout God with prior Dwor kin works, such as Li fe’s
Do mi nion and Is De mo cracy Pos si ble Here?, which tac kle a po la ri zing is -
sue whe re par ties are at “war” —such as abor tion rights or the pla ce of reli-
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gion in pu blic life— and sub mits that, by dis pe lling in te llec tual con fu sion
and of fe ring a fresh un ders tan ding of what is really at is sue, they may be
able to have a cea se fi re or, at least, a sub stan tial re duc tion of hos ti lity and
con flict. The ar ti cle also high lights how Re li gion wit hout God, with its
appeal to the aest he tic and the scien ti fic and to the challen ge of li ving well,
in cor po ra tes cha rac te ris tic fea tu res of Dwor kin’s phi lo sophy of et hi cal li be -
ra lism, ar ti cu la ted most fully in Jus ti ce for Hed gehogs but da ting back at
least to Foun da tions of Li be ral Equa lity. Fi nally, the ar ti cle asks how per -
sua si ve Dwor kin is as a theo lo gian or phi lo sop her of re li gion and whet her
the new cons ti tu tio nal fra me he of fers will help to re du ce con flicts over re li -
gious li berty. Or, as some cri tics as sert, does Dwor kin make re li gion safe
for li be rals and li be ra lism in a way that de nu des or mar gi na li zes it? Be cau -
se the cu rrent con tro versy over same-sex ma rria ge is a par ti cu larly sig ni fi -
cant test case, I com pa re Dwor kin’s ap proach, cen te red on a right to et hi cal
in de pen den ce, with that of na tu ral law theo rist Ro bert P. Geor ge and his
co-aut hors Ryan Ander son and She rif Gir gis.

Key words:

Ron ald Dworkin, Lib er al ism, Re li gion, Re li gious Lib erty, Mar -
riage, Athe ism, Eth ics.
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SUMMARY: I. In tro duc tion. II. 'Once More unto the Breach,
Dear Friends': Dworkin Tack les an other Cul ture
War. III. Re li gion with out God as a Form of Eth i cal 
Lib er al ism. IV. Will Dworkin's 'Prayer' Be An -
swered?: Can His Re li gion With out God Re duce
Con flict Over Re li gious Lib erty? V. Con clu sion.

VI. Bib li og ra phy.

I. INTRO DUC TION

This Ar ti cle en gages with Ron ald Dworkin’s fi nal book, Re li -
gion with out God, ap proach ing this el e gant, even ele giac
work from sev eral an gles. First, in Part I, I com pare the ar -
gu men ta tive strat egy of Re li gion with out God1 with that of
Dworkin’s prior books, Life’s Do min ion2 and Is De moc racy
Pos si ble Here?3. In these books, he tack les a po lar iz ing is -
sue where par ties are at ‘war’ and pro poses that, by dis pel -
ling ‘in tel lec tual con fu sion’4 and of fer ing a fresh un der -
stand ing of what is re ally at is sue, they may be able to have 
a ceasefire or, at least, a sub stan tial re duc tion of hos til ity
and con flict. So, too, in Re li gion with out God, Dworkin takes 
on the seem ingly ‘wholly un bridge able gap’5 be tween ‘be liev -
ers and non be liev ers’ in ‘the new re li gious wars’ in pol i tics6. 
He ar gues that ‘[i]f we can sep a rate God from re li gion’, this
new un der stand ing of ‘what the re li gious point of view re -
ally is’ has the po ten tial to ‘shrink both the size and im por -
tance of the wars’, so that they would no lon ger be ‘cul ture
wars’, or to ‘lower, at least, the tem per a ture of these bat -
tles’7. Fur ther, by fram ing re li gious free dom around pro tect -

84

LINDA C. McCLAIN

PROBLEMA
Anua rio de Fi lo so fía y Teo ría del De re cho,

Núm. 9, ene ro-di ciem bre de 2015, pp. 81-155

1 Ron ald Dworkin, Re li gion withou God, (HUP 2013).
2 Ron ald Dworkin, Life´s Do min ion an ar gu ment about abor tion, eu tha -

na sia, and in di vid ual free dom, (Knopf 1993).
3 Ron ald Dworkin, Is De moc racy Pos si ble Here?: prin ci ples for a new

po lit i cal de bate. (PUP 2006) 1-2.
4 Ron ald Dworkin, Life´s Do min ion (n 2) 4.
5 Dworkin, (n 1) 147.
6 Ibid 137.
7 Ibid 9.
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ing a ‘gen eral right to eth i cal in de pend ence’ rather than a
‘trou ble some spe cial right’ for the is tic re li gious peo ple,
Dworkin’s ar gu ment calls for a ‘rad i cal re in ter pre ta tion of
all the con sti tu tions, [hu man rights] con ven tions, and hu -
man rights cov e nants’8. In all three works, the new un der -
stand ing Dworkin urges rests on prin ci ples about dig nity,
re spon si bil ity, and the in trin sic value of hu man life, with
im pli ca tions for lim i ta tions upon gov ern men tal au thor ity.

In Part II, I hone in on how Dworkin’s pro ject in Re li gion
with out God of of fer ing an ac count of re li gion that re veals
un der ly ing con vic tions that unite the ists and ‘re li gious
athe ists’9 in cor po rates char ac ter is tic fea tures of Dworkin’s
phi los o phy of eth i cal lib er al ism, ar tic u lated fully in his ma -
jes tic Jus tice for Hedge hogs10. Eth i cal lib er al ism, which
dates back at least to Dworkin’s Foun da tions of Lib eral
Equal ity, ap peals to con vic tions about dig nity, re spon si bil -
ity, the chal lenge of liv ing life well, the ob jec tiv ity of val ues,
and life’s in trin sic value (Dworkin 1990). An other char ac -
ter is tic fea ture is the turn to the aes thetic —to ar tis tic cre -
ation— to ar tic u late the idea of liv ing life well and mak ing a 
suc cess of one’s life11. So, too, Re li gion with out God re veals
Dworkin’s con tin ued fas ci na tion with the sci en tific learn ing 
of the day, trac ing out themes of beauty, in ev i ta bil ity, ob -
jec tiv ity of value (once again), and in teg rity12.

In Part III, I ask how per sua sive Dworkin is as a theo lo -
gian or phi los o pher of re li gion. Spe cif i cally, is his new ac -
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8 Ibid 133.
9 Ibid 12.

10 Ron ald Dworkin, Jus tice for Hedge hogs (Belknap Press 2011) 13-14
ar gues for the sov er eign eth i cal re spon si bil ity to make some thing of value
of our lives by anal ogy to ar tis tic cre ation, and ar gues fur ther that ‘we
must treat the mak ing of our lives as a chal lenge, one we can per form well
or badly’.

11 Dworkin, (n 1) 157-158.
12 Ibid 45-104. Nearly three de cades ago, in Law’s Em pire, Dworkin

(1986, p. 183) analogized to as tron omy, ex plain ing that ‘[a]stronomers
pos tu lated Nep tune be fore they dis cov ered it’, and ar gu ing that ‘[i]ntegrity 
is our Nep tune’.
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count of re li gion and re li gious free dom, as he hopes and
prays13, likely to ‘shrink both the size and the im por tance
of’ the fierce ‘cul ture wars’ in the United States be tween be -
liev ers and non be liev ers —the ists and athe ists— by show -
ing these groups that they ‘share a fun da men tal re li gious
im pulse’14? Will the new con sti tu tional frame he of fers
—eth i cal in de pend ence rather than a spe cial right for the -
ists— help to re duce con flicts over re li gious lib erty? In
short: Is what con sti tu tional law scholar Laurence Tribe re -
cently re ferred to as Dworkin’s ‘sunny as sump tion that rea -
son would dis solve the deep est dif fer ences un der ly ing our
le gal and es pe cially our con sti tu tional out looks’ war -
ranted15?

I con sider sev eral lines of crit i cism that ‘be liev ers’ might
di rect at both com po nents of Dworkin’s pro ject: his iden ti fi -
ca tion of the ‘re li gious at ti tude’16 that can ex ist apart from a 
be lief in a ‘per sonal god’17 and his ‘rad i cal re in ter pre ta -
tion’18 of re li gious free dom for pur poses of con sti tu tional ju -
ris pru dence. I use as one foil the ac count of re li gion and re -
li gious free dom de vel oped in Rob ert P. George’s re cent book 
of es says, Con science and Its En e mies: Con front ing the
Dog mas of Lib eral Sec u lar ism. Is Dworkin, as some crit ics
as sert, mak ing re li gion safe for lib er als and lib er al ism19 in a 

86

LINDA C. McCLAIN

PROBLEMA
Anua rio de Fi lo so fía y Teo ría del De re cho,

Núm. 9, ene ro-di ciem bre de 2015, pp. 81-155

13 Ibid 146-147.
14 Ibid 146.
15 Ibid 510.
16 Ibid 9.
17 Ibid 33.
18 Ibid 133.
19 Fish ‘Deeper than God: Ron ald Dworkin’s re li gious athe ism’, New

York Times, (USA 23 Sep tem ber 2013), , http://opinionator.blogs.nytimes.

com/2013/09/23/deeper-than-god-ron ald-dworkins-re li gious-athe ism ac -
cessed 21 May 2014. Ar gues that Dworkin’s book is ‘speak ing . . . to lib er -
als’ and is con so nant with lib er al ism’s re duc ing re li gion to a form that is
‘per fectly ac cept able to lib er al ism be cause it is lib er al ism’.
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way that de nudes or marginalizes it20? The cur rent con tro -
versy over the def i ni tion of mar riage is a par tic u larly sig nif i -
cant test case for Dworkin’s pro posed re cast ing of re li gious
free dom as eth i cal in de pend ence, and here, too, George
pro vides a use ful coun ter ap proach. I ask how Dworkin’s
frame work would ad dress claims brought by be liev ers and
re li gious in sti tu tions that these de vel op ments in civil law
(1) re flect an er ro ne ous un der stand ing of the truth of mar -
riage, and (2) deeply threaten re li gious free dom by es tab -
lish ing a new gov ern men tal or tho doxy hos tile to tra di tional
religious belief.

II. ‘ONCE MORE UNTO THE BREACH, DEAR FRIENDS’:21 DWORKIN

      TACKLES AN OTHER CULTURE WAR

In this Sec tion, I briefly ex pli cate Dworkin’s ar gu ment in
Re li gion with out God about the re li gious at ti tude, point ing
out how it takes fur ther cer tain ideas ar tic u lated in Jus tice
for Hedge hogs. I then point out sim i lar i ties be tween Re li gion 
with out God and prior works by Dworkin of fer ing an in ter -
ven tion into a po lar iz ing is sue where par ties are, as it were, 
at war, namely, Life’s Do min ion and Is De moc racy Pos si ble
Here? In each in stance, Dworkin takes on a seem ingly ‘un -
bridge able’ di vide and re veals that a clearer un der stand ing
of what is at stake of fers a way out22. Not only is the
method sim i lar in each in stance, but so too is the sub stan -
tive con tent of the prin ci ples around which rec on cil i a tion is 
pos si ble. Thus, the ‘re li gious at ti tude’ that, Re li gion with out
God con tends, unites rather than di vides be liev ers and
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20 Movsesian (2013) re lates Dworkin’s ar gu ment against the spe cial
sta tus of re li gion to the left’s ef forts to ‘con tinue to marginalize tra di tional

re li gion’. For ad di tional crit i cisms along these lines, see in fra Part III.
21 Apol o gies to Dworkin and to Shake speare (Henry V, act 3, scene 1)

for the ques tion able apt ness of this line. I had King Henry V’s rous ing
speech on my mind af ter re cently watch ing a stun ning new ver sion of

Henry V in the Hol low Crown se ries (2012).
22 Dworkin, (n 1) 147.
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non be liev ers res o nates with key prin ci ples iden ti fied in
these two ear lier works and car ried fur ther in Jus tice for
Hedge hogs, as I dis cuss in Part II.

1. Re li gion With out God: Iden ti fy ing
        the Shared Re li gious Im pulse

In Re li gion with out God, Dworkin ex presses a ‘a hope; in -
deed,... a prayer’, that if peo ple come to un der stand that
they ‘share a fun da men tal re li gious im pulse that has man i -
fested it self in var i ous con vic tions and emo tions’, the ists
and athe ists ‘may come to ac cept that what they now take
to be a wholly un bridge able gap is only an es o teric kind of
sci en tific dis agree ment with no moral or po lit i cal im pli ca -
tions’23. For ‘the new re li gious wars’, he con tends, ‘are now
re ally cul ture wars... not just about sci en tific his tory’ —for
ex am ple, in tel li gent de sign ver sus evo lu tion— ‘but more
fun da men tally about the mean ing of hu man life and what
liv ing well means’24. That re li gious im pulse, Dworkin ar -
gues, his tor i cally has in cluded two dis tinct kinds of con vic -
tions: ‘[A] be lief in an in tel li gent su per nat u ral force —a
god— and a set of pro found eth i cal and moral con vic -
tions’25. Dworkin speaks of these, re spec tively, as the ‘sci -
ence’ part of re li gion and the ‘value’ part; he ar gues that,
even though his tor i cally they have trav eled to gether, they
are ‘con cep tu ally in de pend ent’ of one an other26. Thus, an
athe ist can have ‘Re li gion with out God’ if he or she has a re -
li gious at ti tude to ward the world. In Jus tice for Hedge hogs,
Dworkin sim i larly re fers to di vid ing re li gion into two parts:
the ‘cos mo log i cal’ (that is, ‘How did the world and its parts,
in clud ing life and hu man life, come to ex ist?’), and the
‘evaluative’ (that is, ques tions about right and wrong, such
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23 Ibid 146-147.
24 Ibid 9.
25 Ibid 146.
26 Ibid 24-25.
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as ‘What must I do with my life?’ and ‘How must I treat
other peo ple?’)27.

In a sense, this re li gious at ti tude —with its two-pronged
fo cus on sci ence and value— car ries for ward the pro ject ex -
pressed in the fi nal pages of Jus tice for Hedge hogs, where
Dworkin calls for a ‘postcolonial con cep tion of truth’, in sist -
ing that evaluative judg ments about truth and what makes
life go well need not hinge on phys ics28. There, Dworkin de -
cries how mod ern phi los o phers have ‘in flated the meth ods
of phys ics into a to tal i tar ian meta phys ics’, rais ing con cerns 
about how to ‘test’ judg ments about value29. Dworkin, how -
ever, coun ters that a postcolonial con cep tion would af firm
‘the pro found in de pend ence of mo ral ity, eth ics, and other
forms of value’; rather than seek ing to ‘cer tify’ the truth of
our value judg ments through sci en tific or meta phys i cal dis -
cov er ies, we in stead ‘must make a case, not sup ply ev i -
dence, for our con vic tions’30.

In Re li gion with out God, Dworkin’s postcolonial con cep -
tion of truth af firms the in de pend ence of the ‘sci ence’ and
‘value’ parts of re li gion, but links them in a cer tain ‘re li -
gious’ ori en ta tion to ward the world. The re li gious at ti tude,
he ar gues, ‘ac cepts the full, in de pend ent re al ity of value’
and ‘the ob jec tive truth of two cen tral judg ments about
value’31. The first judg ment ‘holds that hu man life has ob -
jec tive mean ing or im por tance’, so that ‘[e]ach per son has
an in nate and in es cap able re spon si bil ity to try to make his
life a suc cess ful one’32. Dworkin elab o rates: ‘[T]hat means
liv ing well, ac cept ing eth i cal re spon si bil i ties to one self as
well as moral re spon si bil i ties to oth ers, not just if we hap -
pen to think this im por tant but be cause it is in it self im por -
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27 Dworkin, (n 10) 340-341.
28 Ibid 418.
29 Ibid 417.
30 Ibid 418.
31 Dworkin (n 1) 10.
32 Ibid.
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tant whether we think so or not’33. The sec ond judg ment
‘holds that what we call “na ture”—the uni verse as a whole
and in all its parts—is not just a mat ter of fact but is it self
sub lime: some thing of in trin sic value and won der’ (2013, p. 
10)34. ‘To gether these two... value judg ments’, Dworkin ar -
gues, are ‘com pre hen sive’ and ‘de clare in her ent value in
both di men sions of hu man life: bi o log i cal and bio graph i -
cal’35.

I fo cus more on Dworkin’s ar gu ments about ‘the value
part’ of re li gion than ‘the sci ence part’, since the for mer are
more per ti nent to his ar gu ment for reconceiving re li gious
free dom. The ‘value part’ of con ven tional the is tic re li gions,
such as Ju da ism, Chris tian ity, and Is lam, Dworkin con -
tends, ‘of fers a va ri ety of con vic tions about how peo ple
should live and what they should value’36. Some of those
con vic tions, what he calls ‘godly com mit ments’, are ‘par a -
sitic’ on a be lief about a per sonal god and ‘de clare du ties of
wor ship, prayer, and obe di ence to the god the re li gion en -
dorses’37. (I re turn to po ten tial prob lems with Dworkin’s in -
clu sion of ‘obe di ence’ in this ‘godly’ part later in this Ar ti -
cle.) Other ‘re li gious val ues’, Dworkin con tin ues, are not
‘par a sitic’ in this way and so are ‘in de pend ent’ of that ‘as -
sump tion of a god’38. In deed, he con tends, the two ‘par a -
digm re li gious val ues’ he iden ti fies ‘are in that way in de -
pend ent’, and can unite be liev ers and re li gious athe ists
even though the lat ter ‘do not be lieve in a god and so re ject
the sci ence of con ven tional re li gions and the godly com mit -
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33 Ibid.
34 Ibid. In his re view, Moshe Halbertal (2013) ob serves that Dworkin’s

re jec tion of nat u ral ism, ev i dent both in his in sis tence on the ob jec tive
foun da tion for our val ues and his ar gu ment that ‘the uni verse is gen u -
inely en chanted’, runs ‘against much of con tem po rary. For a cri tique that
Dworkin’s ac count of nat u ral ism rests on ste reo typed views of nat u ral -
ists, see Charles Murn (2013).).

35 Ibid 11.
36 Ibid 23.
37 Ibid 24.
38 Ibid.
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ments, like a duty of rit ual wor ship’39. For re li gious athe ists 
‘ac cept that it mat ters ob jec tively how a hu man life goes
and that ev ery one has an in nate, in alien able eth i cal re -
spon si bil ity to try to live as well as pos si ble in his cir cum -
stances’40. And, turn ing to the sec ond ‘par a digm value’, re -
li gious athe ists ‘ac cept that na ture is not just a mat ter of
par tic u lars thrown to gether in a very long his tory but some -
thing of in trin sic won der and beauty’41.

2. Life’s Do min ion: Shared In tu itions
        about the Sanc tity of Life

Dworkin’s in ter ven tion into the ‘cul ture wars’ over re li -
gion has par al lels with his ear lier in ter ven tions into forms
of ‘re li gious’ or ‘cul ture’ war over abor tion. In Life’s Do min -
ion, Dworkin ar gued that the con tem po rary bat tle over
abor tion rights is ‘Amer ica’s new ver sion of the ter ri ble sev -
en teenth-cen tury Eu ro pean civil wars of re li gion’42. He also
ar gued that one rea son the bat tle over re li gion has seemed
‘fiercer and more vi o lent in Amer ica than any where else’ is
be cause of ‘the pe cu liar par a dox of Amer ica’s am biv a lence
to ward re li gion’: for mal sep a ra tion, un der the U.S. Con sti -
tu tion, of church and state, but a pop u lace that is ‘among
the most re li gious of mod ern West ern coun tries’, and that
in cludes fun da men tal ist groups among ‘the most pow er ful
re li gious groups’43. He sub mit ted that ‘the char ac ter of the
abor tion ar gu ment is wrong’44. Dworkin ar gued that ‘the
stan dard view of the char ac ter of the abor tion ar gu ment’
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39 Ibid.
40 Ibid.
41 Ibid. In Part III, I con sider whether this ac count of re li gion is likely to 

be per sua sive to con ser va tive re li gious the o rists and what po ten tial it
holds for on go ing con tro ver sies about re li gious lib erty and the place of re -
li gion in pub lic life.

42 Dworkin (n 2) 4.
43 Ibid 6.
44 Ibid 10-11.
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framed it around the ‘po lar iz ing ques tion’ of whether a fe tus 
is ‘a help less un born child with rights and in ter ests of its
own from the mo ment of con cep tion’, such that ‘per mit ting
abor tion is per mit ting mur der’45. Analogizing to slav ery,
apart heid, and rape, Dworkin ar gued that ‘[s]elf-re spect ing
peo ple’ who an swered that ques tion dif fer ently could hardly 
be ex pected to ‘com pro mise’46. Dworkin sub mit ted that this
con ven tional and po lar iz ing fram ing re flected ‘wide spread
in tel lec tual con fu sion’ that ‘we can iden tify and dis pel’, al -
low ing a ‘re spon si ble le gal set tle ment of the con tro versy’
that ev ery one ‘can ac cept with full self-re spect’47.

That set tle ment would rest on a new un der stand ing: that 
peo ple share cer tain in tu itions about the sanc tity of life —
that life is sa cred and has in trin sic value, and that it is im -
por tant that a life, once be gun, go well rather than be
wasted. What di vides them, then, is ‘how best to re spect a
fun da men tal idea we al most all share in some form: that
in di vid ual hu man life is sa cred’48. Dworkin49 ap pealed to
na ture and to art to ex plain these in tu itions, a char ac ter is -
tic fea ture of his work. He clar i fied that his ar gu ment ac -
cepted the U.S. Su preme Court’s de ci sion that a fe tus is not 
a con sti tu tional per son ‘with rights and in ter ests of its
own’, and in stead framed the is sue in terms of what gov -
ern men tal reg u la tion is per mis si ble to ex press re spect for
‘the sanc tity of hu man life’50.

Dworkin trans lated his philo soph i cal ar gu ment into an
ac count of con sti tu tion ally per mis si ble —and im per mis si -
ble— gov ern men tal reg u la tion51. As I ad dress else where (in -
di vid u ally and with James Flem ing), Dworkin dis tin guishes
be tween gov ern ment in sist ing upon (that is, co erc ing) con -

92

LINDA C. McCLAIN

PROBLEMA
Anua rio de Fi lo so fía y Teo ría del De re cho,

Núm. 9, ene ro-di ciem bre de 2015, pp. 81-155

45 Ibid 9.
46 Ibid 10.
47 Ibid 10-11.
48 Ibid 13.
49 Ibid 71-81.
50 Ibid 161.
51 Ibid 160-168.
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for mity and en cour ag ing re spon si bil ity: gov ern ment may
not com pel a woman’s abor tion de ci sion to fur ther its view
about sanc tity, but it may reg u late in ways that en cour age
her to ‘treat the ques tion of abor tion se ri ously’, be cause it
is a de ci sion im pli cat ing the in trin sic value of the sanc tity
of life52. Dworkin also showed how his dis tinc tion be tween
the gov ern men tal goals of con for mity and re spon si bil ity
mapped well onto the joint opin ion’s anal y sis in Planned
Par ent hood of South east ern Penn syl va nia v. Casey [1992]
505 U.S. 833.53 That ar gu ment is not my fo cus here; in -
stead, what is strik ing in light of Re li gion with out God is
Dworkin’s ar gu ment in Life’s Do min ion that, among the
‘tex tual homes’ for the right of pro cre ative au ton omy is the
First Amend ment, be cause ‘the First Amend ment for bids
states to force peo ple to con form to an of fi cial view about
what the sanc tity of hu man life re quires’54. The gist of his
ar gu ment is: ‘If peo ple’s con vic tions about what the in her -
ent value of hu man life re quires are re li gious con vic tions, a
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52 James Flem ing and Linda McClain, Or dered lib erty: rights,

responsabilities, and vir tues, (HUP 2013) 50-58. I eval u ate Dworkin’s
anal y sis in sev eral works: James E. Flem ing and I (2013) con trast
Dworkin’s ap proach with Mary Ann Glendon’s to sug gest a dis tinc tion be -
tween re spon si bil ity as au ton omy and re spon si bil ity as ac count abil ity; I

(McClain 2006) dis cuss Dworkin’s dis tinc tion be tween con for mity and re -
spon si bil ity fa vor ably and agree ing that gov ern ment, ‘con sis tent with re -
spect for con sti tu tional lib erty, may en cour age the goal of ‘re spon si bil ity’
in the sense of re flec tive de ci sion mak ing’ (p. 228); and I (McClain 1998)
sup port Dworkin’s dis tinc tion be tween con for mity and re spon si bil ity, but 
rais ing ques tions about gov ern men tal per sua sion in the con text of
women’s abor tion de ci sions (pp. 91-100).

53 The Court in Casey [1992] 505 U.S. 883 states, ‘What is at stake is
the woman’s right to make the ul ti mate de ci sion, not a right to be in su -
lated from all oth ers in do ing so’ (at 877), and as such, ‘states are free to
en act laws to pro vide a rea son able frame work for a woman to make a de ci -
sion that has such pro found and last ing mean ing’ (p. 916). Dworkin

(1993, pp. 152-153) quotes the Casey joint opin ion as ar tic u lat ing the
state’s ‘le git i mate in ter est in en cour ag ing re spon si bil ity’. Dworkin (1993,

p. 173) was crit i cal of the Casey joint opin ion’s con clu sion that the Penn -
syl va nia stat ute did not con sti tute an un due bur den.

54 Dworkin (n 2) 160-161.
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gov ern ment’s de mand for con for mity would be im pos ing a
col lec tive re li gion’ (1993, p. 162)55 and would vi o late both
the Free Ex er cise and Es tab lish ment Clauses of the First
Amend ment. Dworkin ar gues that the free ex er cise of re li -
gion should in clude a broad un der stand ing of what ‘re li -
gious’ be lief is56. He re it er ates these ar gu ments —some -
times in cor po rat ing them by ref er ence— in Re li gion with out
God57.

In Life’s Do min ion, Dworkin points to Su preme Court pre -
ce dents up hold ing con sci en tious ob jec tion to war as re li -
gious, even in the ab sence of a be lief in a per sonal god58. He 
makes a point to which he re turns in Re li gion with out God:
‘Once the idea of re li gion is sep a rated from the idea of a
god, how ever, courts that ac cept the con straints of in teg rity 
face great dif fi culty in dis tin guish ing be tween re li gious and
other kinds of con vic tion’59. Dworkin ar gues that one lim it -
ing prin ci ple is con tent. For ex am ple, Dworkin states: ’a be -
lief in the ob jec tive and in trin sic im por tance of hu man life
has a dis tinctly re li gious con tent’60. I quote in full his em -
pha sis in Life’s Do min ion that re li gious be lief or con vic tion
need not pre sup pose a god:

Con vic tions that en dorse the ob jec tive im por tance of hu -
man life speak to the same is sues —about the place of an
in di vid ual hu man life in an im per sonal and in fi nite uni -
verse— as or tho dox re li gious be liefs do for those who hold
them.

I can think of no plau si ble ac count of the con tent that a
be lief must have in or der to be deemed re li gious that would
rule out con vic tions about why and how hu man life has in -
trin sic ob jec tive im por tance, ex cept the aban doned no tion
that re li gious be lief must pre sup pose a god. It is, of course,
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55 Ibid 162.
56 Ibid 165.
57 Dworkin (n 1) 106-107, 120-124, 144-145.
58 Dworkin (n 2) 162.
59 Ibid.
60 Ibid 163.
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es sen tial that any test of re li gious con tent dis tin guish be -
tween re li gious be liefs on the one hand and non re li gious
po lit i cal or moral con vic tions on the other. But we have al -
ready seen how the be lief in life’s in trin sic ob jec tive im por -
tance (and other be liefs that in ter pret and fol low di rectly
from that be lief) dif fers from opin ions about po lit i cal fair -
ness or the just dis tri bu tion of eco nomic or other re -
sources61.

Dworkin then ex plains that ‘the pop u lar sense that the
abor tion is sue is fun da men tally a re li gious one’ is ‘at bot -
tom sound’, al though ‘for rea sons some what more com plex
than is of ten sup posed’ 62. Namely:

They rest on a nat u ral —in deed, ir re sist ible— un der -
stand ing of the First Amend ment: that a state has no busi -
ness pre scrib ing what peo ple should think about the ul ti -
mate point and value of hu man life, about why hu man life
has in trin sic im por tance, and about how that value is re -
spected or dis hon ored in dif fer ent cir cum stances63.

This does not mean ‘ev ery woman who de cides to have an 
abor tion broods first about why and how hu man life is sa -
cred’, but she may still ‘act out of con vic tions that... pre -
sup pose views about that es sen tially re li gious is sue’.
Hence, ‘a gov ern ment that makes abor tion a crime de nies
the free ex er cise of re li gion as much to such women as to
women who do self-con sciously draw their views about
abor tion from re li gious faith’64.

Dworkin con cludes that ‘the right to pro cre ative au ton -
omy, from which a right of choice about abor tion flows, is
well grounded in the First Amend ment’, as well as in ‘the
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61 Ibid 163-164.
62 Ibid 164.
63 Ibid 164-165.
64 Ibid 165. Dworkin con tin ues that, even if a woman acts ‘for some

other rea son that can not be traced to even sub merged views about the
sanc tity of life’, her de ci sion is still pro tected by the Due Pro cess and

Equal Pro tec tion Clauses of the Con sti tu tion (1993, p. 165).
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best in ter pre ta tion of con sti tu tional lib erty and equal ity’65.
Dworkin also grounds the right to pro cre ative au ton omy in
‘West ern po lit i cal cul ture more gen er ally’, namely, in its ‘be -
lief in in di vid ual hu man dig nity: that peo ple have the moral 
right —and the moral re spon si bil ity— to con front the most
fun da men tal ques tions about the mean ing and value of
their own lives for them selves, an swer ing to their own con -
sciences and con vic tions’66. More over, in a char ac ter is tic
move, Dworkin ar gues that pre cisely be cause of our com -
mit ment to dig nity, while we may and should care deeply
about other peo ple re spect ing ‘the in trin sic value of hu man
life’, be cause their de ci sions shape the moral en vi ron ment,
we ‘must in sist on re li gious tol er ance in this area’67.
Dworkin68 re it er ates the es sen tially re li gious na ture of the
issue, enlisting some of the core tenets of his account of
ethical liberalism:

Tol er ance is a cost we must pay for our ad ven ture in lib -
erty. We are com mit ted, by our love of lib erty and dig nity,
to live in com mu ni ties in which no group is thought clever
or spir i tual or nu mer ous enough to de cide es sen tially re li -
gious mat ters for ev ery one else. If we have gen u ine con cern
for the lives oth ers lead, we will also ac cept that no life is a
good one lived against the grain of con vic tion, that it does
not help some one else’s life but spoils it to force val ues
upon him he can not ac cept but can only bow be fore out of
fear or pru dence.

In Re li gion with out God, Dworkin69 re turns to his ar gu -
ment for a First Amend ment ground ing for the right to pro -
cre ative au ton omy. Ac knowl edg ing the prob lems with a
con cept of re li gion lim ited to the ism, he con tends that ‘[i]f... 
free dom of re li gion is not re stricted to opin ions about a god, 
but em braces all deep con vic tions about the pur pose and
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65 Ibid 166.
66 Ibid 166.
67 Ibid 167.
68 Ibid 167-168.
69 Dworkin (n 1) 107.
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re spon si bil i ties of life, then it might be thought an open
ques tion whether the right to abor tion is a re li gious is -
sue’70. Cer tainly, ‘much of the op po si tion to abor tion as -
sumes that a god has for bid den that act’; but ‘not all op po -
si tion is based on the ism, and few women who want an
abor tion be lieve that a god has or dered them to abort’71.
This idea of be ing ‘or dered’ to abort is an odd way to put
the mat ter; many anal y ses of women’s abor tion de ci sions
in di cate that a woman’s re li gious con vic tions play a role in
her de ci sion mak ing to con tinue or ter mi nate a preg -
nancy72. More over, dif fer ent re li gious de nom i na tions vary in 
their eth i cal teach ings about whether and when abor tion is
mor ally per mis si ble; even within de nom i na tions op pos ing
abor tion rights, some dis sent ing voices ar gue for pro tect ing
‘a woman’s moral and le gal right to fol low her con science in 
mat ters of sex u al ity and re pro duc tive health’ (Cath o lics for
Choice 2014, ‘About us’, para. 1).73 In other words, a sub -
tler fram ing of Dworkin’s ar gu ment could draw on a spec -
trum of con sci en tious re li gious views to sug gest the ‘es sen -
tially re li gious’ na ture of the is sue for many peo ple.

In any case, Dworkin re vis its the abor tion is sue in Re li -
gion with out God to con tend that mov ing away from a spe -
cial right to re li gious free dom to a more gen eral right to eth -
i cal in de pend ence could help to make prog ress on ‘the new
re li gious wars’ in Amer i can pol i tics, in which ‘sex ual and
re pro duc tive mo ral ity’ —in clud ing the right to abor tion— is
‘un doubt edly the most di vi sive is sue of all’74. He ob serves
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70 Ibid.
71 Ibid.
72 In sti tute for Re pro duc tive Health Ac cess et al. 2007, p. 29.
73 Beverly Wildung Har ri son (1983) makes a clas sic ar gu ment for a

right to choose from within a re li gious tra di tion.
74 Dworkin (n 1) 137, 144. Dworkin (2011, p. 376) also re vis its this is -

sue in Jus tice for Hedge hogs, ask ing what ‘fresh light’ his ar gu ment about 
dig nity could shed on the is sue. He first ar gues that ‘now, dig nity pro vides 
the only avail able jus ti fi ca tion for free dom of re li gious thought and prac -
tice’ (Dworkin 2011, p. 376). He then in sists, ‘once we ac cept that prop o si -
tion, we can no lon ger con sis tently think . . . that re li gion is spe cial and
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that when the Su preme Court de cided ‘a state lacks power
to criminalize... early abor tions’, the Court ‘had no choice’
but to ‘lo cate[]’ its opin ion doc trin ally in ‘the equal pro tec -
tion and due pro cess clauses’ rather than the ‘First Amend -
ment guar an tees of re li gious free dom’ be cause, while
‘[o]pponents of... abor tion very of ten cite a god’s will as war -
rant’, few women ‘who want choice in these mat ters con -
ceive their de sire as grounded in re li gion’75. (Again, I think
a closer look at the re li gious land scape and stud ies of
women’s decisionmaking could have re vealed that re li gious
eth ics do fac tor into some de ci sions to have an abor tion.)
Dworkin76 re fers back to his ear lier at tempt to ar gue for a
sub stan tive def i ni tion of re li gious con vic tions that would
sup port a First Amend ment ap proach to the abor tion ques -
tion: ‘Re li gions at tempt to an swer the deeper ex is ten tial
ques tion by con nect ing in di vid ual lives to a tran scen dent
ob jec tive value’. In that ear lier ar gu ment, he wrote: ‘I can
think of no plau si ble ac count of the con tent a be lief must
have, in or der to be re li gious in char ac ter, that would rule
out con vic tions about why and how hu man life has in trin -
sic ob jec tive im por tance’77. In Re li gion with out God, he ob -
serves that the fa mous lan guage from the Casey78 joint
opin ion —‘[a]t the heart of lib erty is the right to de fine one’s 
own con cept of ex is tence, of mean ing, of the uni verse, and
of the mys tery of hu man life’— is sim i lar in sub stance to
his pre vi ously of fered def i ni tion of re li gion. Dworkin79 con -
cludes, how ever, ‘if, quite apart from the state of Amer i can
con sti tu tional law, we treat re li gious free dom as part of eth -
i cal in de pend ence, then the lib eral po si tion be comes man -
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that other foun da tional eth i cal choices — about re pro duc tion, mar riage,
and sex ual ori en ta tion, for in stance — may prop erly be sub ject to col lec -
tive de ci sion’ (Dworkin 2011, p. 376).

75 Ibid 144-145.
76 Ibid 120-121.
77 Ibid 121.
78 Ibid 122.
79 Ibid 144-145.
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da tory’. Dworkin80 di rects read ers who are dis mayed by
‘this sum mary state ment’ to seek elab o ra tion of his claims
to Life’s Do min ion.

Given that Dworkin81 only briefly treats the abor tion is -
sue in Re li gion with out God, and that I have pre vi ously en -
gaged with his ar gu ments in Life’s Do min ion, I of fer just a
few com ments about his claim that ‘the lib eral po si tion be -
comes man da tory’ if one frames the is sue as one of eth i cal
in de pend ence. First, some prom i nent fig ures on the other
side of this par tic u lar cul ture war —for ex am ple, nat u ral
law the o rist Rob ert P. George82— would stren u ously re sist
any en ti tle ment to eth i cal in de pend ence in this area, coun -
ter ing that tak ing se ri ously ‘the moral ar gu ment for the
sanc tity of hu man life in all stages and con di tions’, re in -
forced by sci ence, man dates re spect and le gal pro tec tion for 
even the ear li est em bryo. While the prolife move ment, given 
that pol i tics is ‘the art of the pos si ble’, has ‘set tled on an
incrementalist strat egy for pro tect ing na scent hu man life’,
sav ing ‘many lives’, George83 articulates:

Our foun da tional prin ci ple of the pro found, in her ent, and 
equal dig nity of ev ery hu man be ing de mands that all mem -
bers of the hu man fam ily be re spected and pro tected ir re -
spec tive not only of race, sex, and eth nic ity but also of age,
size, lo ca tion, stage of de vel op ment, and con di tion of de -
pend ency. To ex clude any one from the law’s pro tec tion is to 
treat him un justly.84

In other words, what hu man dig nity de mands in the case
of pre na tal life is not a mat ter that can be left to a women’s
ex er cise of eth i cal in de pend ence; the only mor ally true an -
swer is pro tect ing life from de struc tion. George and Dworkin
have starkly dif fer ent views of how dig nity is at stake in
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80 Ibid 145 n.19.
81 Ibid 144-145.
82 Ibid 93-95.
83 Ibid 95.
84 I em pha size these three terms since they seem par tic u larly di rected

to de scribe the con di tion of em bryos and fe tuses.
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women’s abor tion de ci sions, since Dworkin views the abor -
tion is sue as one of eth ics (whether a par tic u lar de ci sion in -
sults a woman’s dig nity by not tak ing se ri ously the sanc tity
of life) rather than mo ral ity (that is, a moral duty to the fe -
tus).85 In this re gard, Jeremy Waldron’s86 cri tique of Life’s
Do min ion’s in ter ven tion into the ‘cul ture wars’ over abor -
tion by clar i fy ing what the ar gu ment is re ally about may be
equally apt of Dworkin’s ef fort, in Re li gion with out God, to
re ori ent the ‘most di vi sive’ abor tion is sue around the right to 
eth i cal in de pend ence: ‘This was a val iant at tempt to find
com mon ground in a se ries of in trac ta ble de bates, though I
am not sure that it con vinced any one who held what we con -
ven tion ally call a re li gious view of eu tha na sia or abor tion’.

Sec ond, it would be valu able to know how Dworkin would
have as sessed the emer gence of the ‘re gret’ ra tio nale —that
women of ten come to re gret their de ci sions to have abor -
tions— as a jus ti fi ca tion for reg u lat ing and re strict ing abor -
tion. This ar gu ment rests on a view of what makes life a suc -
cess and of what ob li ga tions women owe to oth ers. As I
dis cuss else where, the idea is that women nat u rally would
want to pre serve their re la tion ship with their un born child
and that, if they do have an abor tion, ei ther a phy si cian did
not in form them fully of the con se quences of abor tion or they
were pres sured by a fam ily mem ber or part ner. Sup port ers of
this ar gu ment of fer nar ra tives of women’s lives that have gone 
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85 In Jus tice for Hedge hogs, Dworkin (2011, p. 377) clearly iden ti fied
the reg u la tion of abor tion as one of eth ics, not mo ral ity, in di cat ing that
the po lit i cal com mu nity, via the Su preme Court, an swered the moral
ques tion neg a tively, that is, whether a fe tus has rights pro tect ing its in -
ter est such that a woman has a ‘moral duty not to abort’. Thus, Dworkin
an a lyzes ‘dig nity’ with re spect to the woman’s dig nity, not that of pre na tal
life. He ar gues: ‘That right [to eth i cal in de pend ence] is vi o lated and de nied 
when gov ern ment re stricts free dom in or der to en force a col lec tive eth i cal
judg ment — in this in stance the eth i cal judg ment that a woman who
aborts an early preg nancy does not show the re spect for hu man life that
her dig nity de mands’ (Dworkin 2011, pp. 377-378).

86 Jeremy Waldron, “Re view of Re li gion with out god by Ron ald
Dworkin”, (2014) 94 BLR 1207.
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badly af ter an abor tion de ci sion. On this view, in ef fect,
women are in ca pa ble of choos ing abor tion, such that when
they do choose it, so ci ety ‘can not trust that women re ally are
ex er cis ing full moral ca pac ity, and are re spon si ble for their
de ci sions’87. Thus, a ‘friend of the court’ brief filed in Gon za -
les v. Carhart [2007] 550 U.S. 124, in which the Su preme
Court up held a ban on a par tic u lar abor tion method, con -
tained many of these nar ra tives and en tirely re jected Casey’s
([1992] 505 U.S. 833 at 851) prem ise that abor tion is within
the range of choices ‘cen tral to per sonal dig nity and au ton -
omy’ and ‘to the lib erty pro tected by the Four teenth Amend -
ment’. The brief, filed on be half of San dra Cano, a plain tiff in
a com pan ion case to Roe v. Wade, in stead con tends that
‘abor tion hurts women and en dan gers their phys i cal, emo -
tional, and psy cho log i cal health’ (as cited in Flem ing &
McClain 2013, p. 70)88. Ac knowl edg ing that there is ‘no re li -
able data to mea sure the phe nom e non’, Jus tice Ken nedy,
writ ing for the ma jor ity, cited the Cano brief in as sert ing that
‘women come to re gret their choice to abort the in fant life
they once cre ated and sus tained’. In up hold ing the ban on a
method of abor tion, he rea soned (Gon za les [2007] 550 U.S.
124 at 159) that women’s re gret might be worse and their sor -
row ‘more pro found’ if they later learned that their doc tors did 
not fully in form them of the method of abor tion used. This led 
Jus tice Ginsburg (Gon za les [2007] 550 U.S. 124 at 183) to
chide him for in vok ing ‘an anti-abor tion shib bo leth for which
[the ma jor ity] concededly has no re li able ev i dence’ and to re -
mind the ma jor ity of Casey’s lan guage that ‘the des tiny of the
woman must be shaped . . . on her own con cep tion of her
spir i tual im per a tives and her place in so ci ety’. To put
Ginsburg’s re tort (Gon za les [2007] 550 U.S. 124 at 171-172,
182-183) in Dworkin’s frame, the con sti tu tional right Casey
up held pro tects eth i cal in de pend ence —a ‘woman’s au ton omy 
to de ter mine her life course’. As J. Flem ing and I89 ar gue, ‘the 
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87 Flem ing and McClain (n 52) 69.
88 Ibid 70.
89 Ibid 73.
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re gret ra tio nale re flects a lack of trust in women’s ca pac ity for 
re spon si ble moral agency, and a view that women are in com -
pe tent de ci sion mak ers who need pro tec tion from their de ci -
sion’. In ac tu al ity, ques tions of eth i cal and moral re spon si bil -
ity fea ture cen trally in preg nant women’s decisionmaking; a
‘friend of the court’ brief filed in Carhart in op po si tion to the
ban90, which pre sented women’s nar ra tives, ex plained:
‘These women rely upon in ti mate moral, re li gious, and per -
sonal val ues to make the right de ci sion for them selves and
their fam i lies’91. Thus, on the one hand, I wholly sup port
Dworkin’s ar gu ment that a woman’s de ci sion about preg -
nancy should be lo cated within a frame of eth i cal in de pend -
ence. On the other hand, at this writ ing, it is hard to en vi -
sion any philo soph i cal in ter ven tion that could al ter the
cur rent po lit i cal and con sti tu tional land scape con cern ing a
right to pro cre ative au ton omy — where a woman’s right to
eth i cal in de pend ence is chal lenged in ever more re stric tive
ways on the ra tio nales both (1) of pro tect ing women’s
health, well-be ing, and ‘right to know’ (thus re duc ing the
risk of ‘re gret’), and (2) of pro tect ing fe tal life.92

3. Is De mo cracy Pos si ble Here?: Iden tif ying Sha red
        Prin ci ples about the Va lue and Res pon si bi li ties
        of a Hu man Life

In Is De moc racy Pos si ble Here?: Prin ci ples for a New Po lit i -
cal De bate, pub lished af ter the 2004 pres i den tial elec tion in 
the United States and amidst talk of po lar iza tion, Dworkin93
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90 In sti tute for Re pro duc tive Health Ac cess et al. 2007, p. 29
91 Flem ing and McClain (n 52) 74.
92 As I have writ ten else where (McClain 2006, pp. 248-252), a prob lem

with ap peal ing to ‘re spon si bil ity’ to de fend abor tion rights is that there is
a gap be tween the rea sons the pub lic sup ports le gal abor tion and the rea -
sons women most typ i cally give for ter mi nat ing their preg nan cies. A
woman’s cal cu lus of the ‘re spon si ble’ or ‘right’ thing to do given her cir -
cum stances will not be per sua sive to peo ple who view abor tion as gen er -
ally cho sen for rea sons of ‘con ve nience’ or self ish ness.

93 Dworkin (n 3) 1-2.
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tack led an other con tem po rary form of ‘war’: Amer i can pol i -
tics and the seem ingly ‘deep, schis matic rift in the na tion
as a whole’ into ‘in com pat i ble all-em brac ing cul tures’, or
‘red’ ver sus ‘blue’ states. Dworkin94 opened the book by ob -
serv ing the ‘ap pall ing state’ of Amer i can pol i tics. He pro -
posed to bridge the ‘sup pos edly un bridge able di vide’ be -
tween red and blue states ‘to find the com mon ground that
makes gen u ine ar gu ment among peo ple of mu tual re spect
pos si ble and heal ing’95. Peo ple, he ar gued, share two ‘ab -
stract, in deed philo soph i cal, prin ci ples about the value and 
the cen tral re spon si bil i ties of a hu man life’ that in volve di -
men sions of hu man dig nity96. Dworkin97 ar tic u lated these
two prin ci ples in terms of the ‘ob jec tive’ value of each hu -
man life: (1) once be gun, ‘it mat ters how [a hu man life]
goes’, and (2) the prin ci ple of per sonal re spon si bil ity —
‘each per son has a spe cial re spon si bil ity for re al iz ing the
suc cess of his own life’. Those two dig nity prin ci ples, he ex -
plained, form ‘what a gov ern ment is re quired to do’:
Dworkin98 elab o rated on the im pli ca tions of the first prin ci -
ple, draw ing on his fa mil iar idea that gov ern ment must
treat peo ple with ‘equal con cern’99 as a con di tion of po lit i cal 
le git i macy. The sec ond prin ci ple of hu man dig nity, that ‘po -
lit i cal ar range ments must re spect peo ple’s per sonal re spon -
si bil ity for iden ti fy ing value in their own lives’, maps onto a
‘part ner ship con cep tion’ of de moc racy, which rec og nizes
lim its to dem o cratic self-gov ern ment100. As Dworkin101 ar -
gues: ‘It is in con sis tent with some one’s dig nity ever to sub -
mit to the co er cive au thor ity of oth ers in de cid ing what role
re li gious or com pa ra ble eth i cal val ues should play in his
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94 Ibid 5-7.
95 Ibid.
96 Ibid 6-7.
97 Ibid 9-10.
98 Ibid 94-97, 144-196.
99 For Dworkin’s fa mous ar tic u la tion (1977, pp. 272-78) of the right to

equal con cern and re spect, see Tak ing Rights Se ri ously.
100 Ibid 145-147.
101 Ibid 145-146.
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life, so the part ner ship con cep tion re quires some guar an tee 
that the ma jor ity will not im pose its will in these mat ters’;
con sti tu tional rights are, thus, ‘at tempts to guar an tee’ that
eth i cal free dom.102

Dworkin103 sub mit ted that once peo ple un der stood that
they shared these ‘deep prin ci ples about hu man value’, it
will af ford ‘com mon ground’ to make na tional po lit i cal de -
bate on terms of mu tual re spect ‘pos si ble and prof it able’.104

Dworkin il lus trated with ex am ples of abor tion, same-sex
mar riage, and re li gious lib erty. I re turn to Dworkin’s anal y -
sis of mar riage in the next Sec tion, be cause it will make
more sense af ter I ex am ine his ear lier work con demn ing le -
gal pro hi bi tion of ho mo sex ual con duct in terms of lib eral
equal ity, eth i cal in de pend ence, and equal ity of re sources.

II. RELI GION WIT HOUT GOD AS A FORM OF ETHI CAL LIBE RA LISM

In this Sec tion, I point out the con ti nu ity be tween
Dworkin’s prior work on eth i cal lib er al ism and his ar gu -
ment for key fea tures in a ‘re li gious at ti tude’ in Re li gion
with out God. In par tic u lar, I ob serve his turn to lib eral eth -
ics, his ap peal to art and the aes thetic as in struc tive on
what it means to live life well, his em pha sis on the role of
per sonal re spon si bil ity in that eth ics, and his in sis tence on
value ho lism: the in te gra tion of eth ics, mo ral ity, and jus tice 
(or, ‘po lit i cal mo ral ity’, of which law is a branch105. Be cause 
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102 Dworkin (2011, pp. 385-99) fur ther ar gues why these dig nity prin ci -
ples sup port the part ner ship con cep tion of de moc racy. For a sym pa thetic

eval u a tion, see Imer Flores’ Ron ald Dworkin’s Jus tice for Hedge hogs and

Part ner ship Con cep tion of De moc racy (with a Com ment to Jeremy

Waldron’s “A Ma jor ity in the Life boat”) (2010, pp. 98-102).
103 Ron ald Dworkin, Free dom´s law: the moral read ing of the Amer i can

con sti tu tion, (HUP 1996) 6-8.
104 Else where, I eval u ate (McClain 2008, p. 435) Dworkin’s strat egy for

find ing com mon ground by look ing at de bates over fam ily law, spe cif i -
cally, the def i ni tion of mar riage.

105 Dworkin (n 10) 327-328, 400-409.
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Jus tice for Hedge hogs, Dworkin’s epic ar gu ment106 for ‘the
unity of value’, has been the sub ject of ex ten sive com men -
tary107, I fo cus pri mar ily on some of the ear lier roots of eth i -
cal lib er al ism.

1. Ethi cal Li be ra lism: Li be ral Com mu nity 
        and Foun da tions of Li be ral Equa lity

In his 1989 es say, Lib eral Com mu nity, Dworkin108 al -
ready was con sid er ing what makes a life go well and what
im proves or hin ders one’s well-be ing. He wrote that es say
as a cri tique of Bow ers v. Hardwick [1986] 478 U.S. 186, in
which the Su preme Court in fa mously up held Geor gia’s
crim i nal pro hi bi tion on sod omy —as ap plied to ho mo sex ual 
sod omy— be cause the ma jor ity of Geor gia pre sum ably
deemed ho mo sex u al ity to be im moral (at 196). Dworkin109

ad vanced a dis tinc tion be tween ‘vo li tional’ and ‘crit i cal’
well-be ing; the for mer ‘is im proved when ever’ some one
‘achieves some thing he wants’. The lat ter, crit i cal well-be -
ing, is ‘im proved only by his hav ing or achiev ing those
things that he should want, that is, achieve ments or ex pe ri -
ences that it would make his life a worse one not to
want’.110 Correspondently, he rec og nized two forms of pa -
ter nal ism: ‘vo li tional’, which ‘sup poses that co er cion can
some times help peo ple achieve what they al ready want to
achieve, and is for that rea son in their vo li tional in ter ests’;
and ‘crit i cal’, which ‘sup poses that co er cion can some times
pro vide peo ple with lives that are better than the lives they
now think good and co er cion is there fore some times in their 
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106 Ibid 1.
107 Kitchell and Segal (eds), “Jus tice for Hedge hogs: a con fer ence on

Ron ald Dworkin´s forth com ing book”, (2010) 90 BULR
108 Ron ald Dworkin, “Lib eral com mu nity” (1989) 77 CLR 484-487, 502.
109 Ibid 484.
110 Ibid.
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crit i cal in ter ests’.111 As a tool for eval u at ing pa ter nal ism
and whether it could im prove lives, Dworkin112 ar gued for a 
‘con sti tu tive view’ of the ‘crit i cal value of a life’: un less
some one ‘en dorses’ a com po nent of his life, the value of his
life is not im proved. Ac cord ingly, ‘it is im plau si ble to think
that some one can lead a better life against the grain of his
most pro found eth i cal con vic tions’113. Thus, on this view, if
a per son who is ho mo sex ual does not lead a ho mo sex ual
life out of fear of pun ish ment, and thus ‘never en dorses the
life he leads as su pe rior to the life he would oth er wise have
led, then his life has not been im proved’ by the ‘pa ter nal is -
tic con straints he hates’.114 Dworkin115 fur ther ar gued that
‘[t]hreats of crim i nal pun ish ment cor rupt rather than en -
hance crit i cal judg ment’, so that even if those threats
‘conver[ted]’ some one away from ho mo sex u al ity, such con -
ver sion ‘can not be counted as gen u ine in de cid ing whether
the threats have im proved some one’s life’.

In his ac count of ‘eth i cal lib eral[ism]’ or the ‘chal lenge
model’, Foun da tions of Lib eral Equal ity (de liv ered as the Tan -
ner Lec tures in 1989, and pub lished in 1990), Dworkin116 re -
it er ated his dis agree ment with Bow ers, and its con clu sion
that ‘a ma jor ity may prop erly make ho mo sex u al ity a crime
just be cause most peo ple think ho mo sex u als lead bad lives’.
Re turn ing to the ex am ple of po lit i cal dis agree ment over
whether ho mo sex u als live good lives or not, he in sisted that
while peo ple were free to ‘cam paign for the good’, ‘[l]iberal
equal ity de nies them one weapon: even if they are in the ma -
jor ity, they must not for bid any one to lead the life he wants,
or pun ish him for do ing so, just on the ground that they
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111 Ibid 485.
112 Ibid 486.
113 Ibid.
114 Ibid.
115 Ibid 486-487.
116 Ron ald Dworkin, “Foun da tions of lib eral equal ity, lec ture at The

Tan ner Lec tures on Hu man Val ues”, (1990) 11 UUP, 112-114.
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think his eth i cal con vic tions are wrong’.117 (Here, Dworkin118

dif fer en ti ates his strat egy of ‘con ti nu ity’ be tween eth ics and 
pol i tics and what he takes to be John Rawls’s strat egy of
dis con ti nu ity —that we should not bring our deep est con -
vic tions to bear in pol i tics).

At that time, Dworkin119 ex plained this lim i ta tion in
terms of the de mand of equal ity of ‘cir cum stances and re -
sources’, be cause ‘[t]he law is plainly part of peo ple’s cir -
cum stances, and cir cum stances are plainly un equal when
the law for bids some to lead the lives they think best for
them only be cause oth ers dis agree’. Again, Dworkin120 in -
sisted that ‘eth i cal lib er als’ em braced tol er ance, which
‘gives full force to their ab stract eth i cal con vic tions about
how they and oth ers can live best’. One of those con vic tions 
is that ‘some one’s life can not be im proved against his
steady con vic tion that it has not been’121.

In Foun da tions of Lib eral Equal ity, Dworkin122 also elab -
o rated on the idea of ‘liv ing well’ in de vel op ing a ‘chal lenge’
con cep tion or model of eth ics and lib eral equal ity.123 He il -
lus trated this model by ap peal ing to art and the aes thetic.
Dworkin124 ob serves that the ‘model of chal lenge’ —by con -
trast to the ‘im pact model’— ‘adopts Ar is totle’s view that a
good life has the in her ent value of a skill ful per for mance’, a
value that holds whether or not that per for mance has any
‘im pact be yond the life in which [it] oc cur[s]’. Dworkin125

107

CAN RELIGION WITHOUT GOD LEAD TO RELIGIOUS LIBERTY?

PROBLEMA
Anua rio de Fi lo so fía y Teo ría del De re cho,

Núm. 9, ene ro-di ciem bre de 2015, pp. 81-155

117 Ibid 114-115.
118 Ibid 20-22, 24.
119 Ibid 115.
120 Ibid 116.
121 Ibid.
122 Ibid 7-8.
123 Dworkin (n 116) 7-8. Dis tin guish ing the ‘chal lenge’ from the ‘im pact’ 

model and ar gu ing that ‘[s]omeone lives well’, on the chal lenge ac count of

eth i cal value, ‘by hav ing a de cent sense of the as sign ment he faces in liv -
ing—a de cent sense of his own eth i cal iden tity—and lead ing that life out
of that sense’.

124 Ibid 57.
125 Ibid 64.
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gives a num ber of ex am ples of ar tis tic cre ation, sug gest ing
that art is a ‘better anal ogy to liv ing, ac cord ing to the chal -
lenge model’ than some thing like moun tain climb ing or div -
ing. Per ti nent to his later work on a re li gious at ti tude, he
stresses that ‘if liv ing well is re garded as a chal lenge, de fin -
ing what it is to live well must be part of that chal lenge
too’126. For ‘[a]rtists are not fur nished with blue prints’, and
‘[t]here is no set tled view about what ar tis tic achieve ment
is’, as per haps there is about achieve ment in div ing127. Both 
art and eth ics, Dworkin128 con tends, ‘call for a de ci sion, as
part of the chal lenge they pres ent, about the right re sponse 
to the com plex cir cum stances in which the de ci sion must
be made’, and a fur ther ques tion, ‘in both cases’, is ‘what
the right re sponse for any par tic u lar art ist or per son in any 
par tic u lar cir cum stances ac tu ally is, or whether there is a
sin gle right re sponse even for a par tic u lar per son or cir -
cum stance or only a set of these’.

Clearly, as I sug gest in Part III, this idea of eth ics dif fers
from a model of re li gious eth ics rooted in di vine rev e la tion
and ‘dic tates’ of con science. No ta bly, Dworkin129 closes his
Tan ner Lec tures with an Ep i logue stat ing that he does not
mean ‘that re li gious or util i tar ian eth ics can have no place
in the model of chal lenge’. In stead, he130 observes:

The idea that liv ing skill fully means rec og niz ing and en -
ter ing into an ap pro pri ate re la tion ship with some con cep -
tion of God, or that it means rec og niz ing and re spond ing to
hu man mis ery, are not only pos si ble in ter pre ta tions of the
chal lenge model but, for many peo ple, com pel ling in ter pre -
ta tions of it. I mean only that many of the po lit i cal im pli ca -
tions peo ple have drawn from theo log i cal or util i tar ian eth -
ics make sense only if these are un der stood on the dif fer ent 
model of im pact.
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126 Ibid.
127 Ibid.
128 Ibid 66.
129 Ibid 119.
130 Ibid.

Este libro forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
       www.juridicas.unam.mx                                                                                    http://biblio.juridicas.unam.mx



2. The Challen ge Mo del and Va lue Ho lism: 
         Jus ti ce for Hed gehogs

In Jus tice for Hedge hogs, Dworkin131 ar gues for the in te -
gra tion of eth ics, per sonal mo ral ity, and po lit i cal mo ral ity,
ar gu ing that law is a branch of mo ral ity, broadly un der -
stood. There are many ideas in that rich book, and I pre vi -
ously have writ ten about some of them.132 Here, I just ob -
serve that Dworkin car ries for ward in Jus tice for Hedge hogs 
his ba sic meth ods of ap peal ing to read ers’ in tu itions to ex -
plain prin ci ples they share and of draw ing anal o gies to art
and to per for mance to ex plain the im por tance —in deed, the 
chal lenge— of liv ing well. To the cen tral ques tion, ‘[h]ow,
then, should we live?’, for ex am ple, Dworkin133 an swers:
‘We must treat the mak ing of our lives as a chal lenge, one
we can per form well or badly’. Dworkin134 re fers to the Ro -
man tics’ idea of mak ing one’s life a work of art in re fer ring
to ‘the art of liv ing’, and to liv ing life well as a skill ful per -
for mance. Also car ried for ward is his ar gu ment135 that a life 
lived well has ‘ad ver bial’ value, whether or not it has ac tual
im pact on oth ers.

Prin ci ples of dig nity —of self-re spect and of au then tic -
ity— en tail that each per son has a ‘spe cial... re spon si bil ity
for iden ti fy ing what counts as suc cess in his own life’ and
for cre at ing a ‘co her ent nar ra tive’ of his life, a life he has
cho sen and en dorsed136. This theme of en dorse ment dates
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131 Dworkin (n 10) 405.
132 I have ar gued that Dworkin’s book (McClain 2010, pp. 866-7) might

be con sid ered ‘a work in “law and lit er a ture”’ be cause of its fo cus on in ter -
pre ta tion and on nar ra tive, and I com pared it with Muriel Barbery’s

(2006) best-sell ing novel, The El e gance of the Hedge hog.
133 Dworkin (n 10) 13.
134 Ibid 198-199.
135 Ibid 197.
136 Ibid 204.
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back to his 1989 ar ti cle, Lib eral Com mu nity137. Per ti nent to 
Re li gion with out God, he makes clear in his dis cus sion of
truth and ob jec tive value138 that he does not rely on a
model rest ing on di vine rev e la tion or on the prem ise that a
per sonal god is the ul ti mate source of mo ral ity. Uti liz ing
dis tinc tions he pur sues in that later work, he dis tin guishes
be tween the do mains of fact (‘if any god does ex ist’) and
value (‘[a]ny god’s moral au thor ity, if this ex ists’), and that
one must con struct a prin ci pled ac count for such moral au -
thor ity, rather than treat ing it as ‘just a moral fact’139.
Truth, like the other cen tral con cepts that Dworkin dis -
cusses in Jus tice for Hedge hogs —such as dig nity, lib erty,
equal ity, and de moc racy— is an in ter pre tive con cept.140

Mor ally re spon si ble peo ple have the in ter pre tive task of
achiev ing in teg rity as they in ter pret —thus ac cept ing their
spe cial re spon si bil ity for their own lives— what prin ci ples of 
au then tic ity and self-re spect re quire in their lives141. Per ti -
nent to Dworkin’s later ar gu ment about the ‘value’ com po -
nent of the re li gious at ti tude, he links eth ics and
morality142 through the con cept of re spon si bil ity: ‘[W]hat
peo ple must do for their own sake or for oth ers’. Trans lated
into po lit i cal mo ral ity, in di vid u als have a right to eth i cal in -
de pend ence —to de fine eth i cal value for them selves, with
cor re spond ing lim its on gov ern ment’s use of co er cive power
when it vi o lates their eth i cal in de pend ence143 (as I elab o rate 
in dis cuss ing the mar riage ex am ple that fol lows).
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137 Dworkin (n 108) 485-486. Ar gues for a ‘con sti tu tive’ view of the crit i -
cal value of a life on which ‘no com po nent con trib utes to the value of a life
with out en dorse ment’.

138 Dworkin (n 10) 173.
139 Ibid 343. For sim i lar dis cus sion in Re li gion with out god, see Part III.
140 Ibid. Dworkin dis cusses in ter pre tive con cepts (pp. 156-170) and

truth as such a con cept (pp. 172-8) in Jus tice for Hedge hogs.
141 Ibid 99-117.
142 Ibid 327-328.
143 Ibid 368-369.
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3. Per sonal Re spon si bil ity, Anticompulsion, and the Eth i cal
        En vi ron ment: The Reg u la tion of Same-Sex Mar riage

Sev eral years af ter Dworkin’s cri tique of Bow ers, first in
the con text of re pro duc tive lib erty in Casey and then in the
over rul ing of Bow ers in Law rence v. Texas [2003] 539 U.S.
558, the U.S. Su preme Court af firmed the idea that gov ern -
men tal com pul sion pre cludes the for ma tion of be lief in a
man ner that is con sis tent with re spect ing personhood.
Dworkin fa vor ably quotes the fol low ing pas sage from Casey
[1992] 505 U.S. 833 in Life’s Do min ion and does so later in
Re li gion with out God: ‘At the heart of lib erty is the right to
de fine one’s own con cept of ex is tence, of mean ing, of the
uni verse, and of the mys tery of hu man life. Be liefs about
these mat ters could not de fine the at trib utes of personhood 
were they formed un der com pul sion of the State’ (at 851).

In over rul ing Bow ers and rec og niz ing a con sti tu tional
right of gay men and les bi ans to same-sex in ti mate as so ci a -
tion, Law rence [2003] 539 U.S. 558 re it er ated this anticom- 
pulsion prin ci ple, ob serv ing that con sti tu tional ‘[l]iberty
pre sumes an au ton omy of self that in cludes free dom of
thought, be lief, ex pres sion, and cer tain in ti mate con duct’
(at 562). Law rence [2003] 539 U.S. 558 also re peated
Casey’s idea that peo ple of good con science dis agree about
the mo ral ity of ho mo sex u al ity — as they do about what ‘re -
spon si bil ity’ means with re spect to hu man re pro duc tion —
and that the Su preme Court should not im pose its own
‘moral code’, but ‘up hold the lib erty of all’ (at 562). The
Court’s rhet o ric in these two cases about lib erty and au ton -
omy and the be liefs that de fine ‘the at trib utes of per -
sonhood’ res o nates, as Dworkin ob serves, with Dworkin’s
idea144 of eth i cal in de pend ence and of each in di vid ual’s spe -
cial re spon si bil ity ‘to iden tify the value and point of hu man
life and the re la tion ships, achieve ments, and ex pe ri ences
that would re al ize that value in his own life’.
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144 Dworkin (n 3) 71-72.
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In Lib eral Com mu nity, Dworkin145 re jected the idea that
a po lit i cal com mu nity’s ‘com mu nal life’ should ex tend to a
‘na tional’ or ‘com mu nal sex life’. He con tended that ‘it is
deeply im plau si ble that the char ac ter iza tion of com mu nal
life that best fits’ a com mu nity made up of ‘[p]eople of ev ery
race, faith, and am bi tion... could be one that as sumes that
it must choose one faith or set of per sonal am bi tions or eth -
nic al le giance, or one set of stan dards of sex ual re spon si bil -
ity, as a healthy in di vid ual per son must’146. Thus, con trary
to Bow ers [1986] 478 U.S. 186, ‘nei ther the United States
nor its sev eral states are com mu ni ties that have a com mu -
nal sex life, and... the ar gu ment from in te gra tion, used to
jus tify il lib eral po lit i cal de ci sions by and across those po lit i -
cal com mu ni ties, ac cord ingly fails’147. In this re spect, the
Su preme Court seemed to con cur with Dworkin when, in
Law rence [2003] 539 U.S. 558, it af firmed a realm of au ton -
omy in which con sen sual, in ti mate sex ual con duct be tween 
adults may not be pun ished merely be cause a ma jor ity be -
lieves it is im moral. Lib erty, the Law rence Court stated, as -
sumed an ‘au ton omy of self’, and the Court ob served that
there was an ‘emerg ing aware ness’ of such au ton omy con -
cern ing in ti mate life (at 571-572). This runs coun ter to a
pre sup po si tion of a na tion with a com mu nal sex life.

Is mar riage dif fer ent? Law rence [2003] 539 U.S. 558 spe -
cif i cally did not ad dress the is sue of civil rec og ni tion of in ti -
mate re la tion ships, al though Jus tice O’Connor stated in
con cur rence that gov ern ment has rea sons, be yond mere
moral dis ap proval, to pro tect the in sti tu tion of mar riage (at
585). As I elab o rate else where148, ‘[i]n the po lit i cal or der,
fam i lies are si mul ta neously a site of pri vate life and an in -
sti tu tion of pub lic im por tance be cause of the goods they
fos ter and the func tions they serve’. As the Mas sa chu setts
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145 Dworkin (n 108) 497-498.
146 Ibid.
147 Ibid 498.
148 Linda McClain, The place of fam i lies: fos ter ing, ca pac ity, equal ity,

and re spon si bil ity, (HUP 2006) 22.
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Su preme Ju di cial Court well ex pressed it in Goodridge v.
De part ment of Pub lic Health [2003] 798 N.E.2d. 941,
‘[m]arriage is a vi tal so cial in sti tu tion’ with sig nif i cant pub -
lic and pri vate di men sions (at 948). In con trast to gov ern -
ment re frain ing from in ter fer ing with pri vate in di vid ual sex -
ual con duct —pro tected in Law rence [2003] 539 U.S. 558
as part of due pro cess lib erty— gov ern ment must take af fir -
ma tive ac tions to cre ate and rec og nize a civil mar riage.
Mar riage en tails lib erty in the sense not only of ‘free dom
from’ un war ranted gov ern men tal in ter fer ence with in ti mate
as so ci a tion but also of ‘free dom to’ marry the part ner of
one’s choice and to gov ern men tal rec og ni tion of that un ion
(Goodridge [2003] 798 N.E.2d 941 at 959).

How does a gen eral right to eth i cal in de pend ence ap ply
with re spect to mar riage? Are the laws reg u lat ing mar riage
tan ta mount to spec i fy ing a na tion’s ‘com mu nal sex life’? Do 
they vi o late Dworkin’s in sis tence149 that the eth i cal en vi -
ron ment ‘be cre ated un der the aegis of eth i cal in de pend -
ence: that it be cre ated or gan i cally by the de ci sions of mil -
lions of peo ple with the free dom to make their own choices,
not through po lit i cal ma jor i ties im pos ing their de ci sions on
ev ery one[?]’ What is the proper mix be tween the realm of
eth i cal in de pend ence —the en vi ron ment cre ated by nu mer -
ous in di vid ual choices— and the realm of po lit i cal mo ral ity
—col lec tive de ci sion mak ing in shap ing mar riage as a so cial 
and le gal in sti tu tion?.

Over a cen tury ago, the Su preme Court fa mously, or in fa -
mously, de clared, in Reynolds v. United States [1878] 98
U.S. 145 at 165-166 and sub se quent cases up hold ing fed -
eral laws tar get ing po lyg amy that the United States rested
on mo nog a mous mar riage, while po lyg amy un der girded
des po tism:

Mar riage, while from its very na ture a sa cred ob li ga tion,
is nev er the less, in most civ i lized na tions, a civil con tract,
and usu ally reg u lated by law. Upon it so ci ety may be said
to be built, and out of its fruits spring so cial re la tions and
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149 Dworkin (n 10) 371.
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so cial ob li ga tions and du ties, with which gov ern ment is
nec es sar ily re quired to deal. In fact, ac cord ing as mo nog a -
mous or po lyg a mous mar riages are al lowed, do we find the
prin ci ples on which the gov ern ment of the peo ple, to a
greater or less ex tent, rests. Pro fes sor Lieber says, po lyg -
amy leads to the pa tri ar chal prin ci ple, and which, when ap -
plied to large com mu ni ties, fet ters the peo ple in sta tion ary
des po tism, while that prin ci ple can not long ex ist in con nec -
tion with mo nog amy.

In other words, ‘the very gov ern ment a so ci ety en joys,
whether des potic or re pub li can, grows out of the form of
mar riage a so ci ety per mits’150.

While Reynolds [1878] 98 U.S. 145 cer tainly has its crit -
ics, for its ‘ori en tal ism’ and its trench ing on the Es tab lish -
ment Clause151, it is no ta ble that Goodridge [2003] 798
N.E.2d 941 at 954, over a cen tury later, re it er ated the role
of law in set ting the terms of the mar riage contract:

In a real sense, there are three part ners to ev ery civil
mar riage: two will ing spouses and an ap prov ing State.
While only the par ties can mu tu ally as sent to mar riage the
terms of the mar riage —who may marry and what ob li ga -
tions, ben e fits, and li a bil ity at tach to civil mar riage— are
set by the Commonwealth.
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150 Mark Brandon. States of Un ion: fam ily and change in the Amer i can

con sti tu tional or der, (UPoK 2013) 206. Else where, I re view Brandon’s in -
for ma tive book (McClain 2014).

151 Ibid 206. Ob serves crit i cally ‘sev eral items of irony and in ter est’ in

Reynolds, in clud ing ‘the Court’s in vo ca tion of the sa cred to limit re li -

giously mo ti vated ac tion’. Brown v. Buhman [2013] 97 F. Supp. 2d 1170

struck down the ‘co hab i ta tion’ prong of Utah’s crim i nal big amy stat utes

and ques tion ing con tin ued vi tal ity of Reynolds given that ‘the Su preme

Court has over de cades [since Reynolds] as sumed a gen eral pos ture that
is less in clined to al low majoritarian co er cion of un pop u lar or dis liked mi -
nor ity groups, es pe cially when bla tant rac ism (as ex pressed through Ori -
en tal ism/im pe ri al ism), re li gious prej u dice, or some other con sti tu tion ally 
sus pect mo ti va tion, can be dis cov ered be hind such leg is la tion’ (at
1181-1182).
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How, then, should a right to eth i cal in de pend ence fea ture 
in an ac count of gov ern men tal au thor ity to de fine and reg u -
late mar riage? Is mar riage an in ter pre tive con cept? Is there
a ‘truth’ about what the best con cep tion of mar riage is,
which the po lit i cal com mu nity may sup port? Or is the lib -
eral an swer in stead broad tol er ance of di verse views about
what mar riage is and what it means? What hap pens when
peo ple dis agree?152

Re li gion with out God re fers to Dworkin’s prior anal y sis in
Is De moc racy Pos si ble Here? in sup port of his ar gu ment153

that a right to eth i cal in de pend ence makes ‘man da tory’ the
‘lib eral po si tion’ on ‘gen der equal ity in mar riage’. I have an -
a lyzed that ar gu ment in other writ ing, and so I just briefly
re ca pit u late it, sug gest ing the con ti nu ity with his over all
ac count of eth i cal lib er al ism and ask ing how it bears on the 
pro ject of ‘Re li gion with out God’. In Is De moc racy Pos si ble
Here?, Dworkin frames the is sue of ac cess by gay men and
les bi ans to mar riage as pos ing dis tri bu tional and lib erty
ques tions. Rec og niz ing that mar riage is a so cial in sti tu tion,
he writes154 that mar riage is ‘a so cial re source of ir re place -
able value’, and sub mits that un equal ac cess to it can not
be jus ti fied. Dworkin155 (char ac ter izes cer tain ar gu ments
made against ex tend ing mar riage to same-sex cou ples
—such as pro mot ing op ti mal child rear ing— as re flect ing a
‘judg men tal re li gious per spec tive’ that is ‘be lied by the prac -
tice, in Mas sa chu setts as well as other states, of per mit ting
un mar ried same-sex cou ples to adopt chil dren’.

Dworkin156 con cluded that the most sym pa thetic ren der -
ing of ‘[t]he case against gay mar riage’ was the fol low ing:

[T]he in sti tu tion of mar riage is... a unique and im mensely
valu able cul tural re source. Its mean ing and hence its value
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152 I re turn to this in Part III.B, in ex am in ing Rob ert George’s ar gu ment
against chang ing civil law to al low same-sex cou ples to marry.

153 Dworkin (n 1) 145.
154 Dworkin (n 3) 86.
155 Ibid 87.
156 Ibid 87-88.
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have accreted or gan i cally over cen tu ries, and the as sump -
tion that mar riage is the un ion of a man and a woman is so
em bed ded in its mean ing that it would be come a dif fer ent in -
sti tu tion, and hence a less valu able in sti tu tion, were that as -
sump tion now chal lenged and lost. Just as we might strug -
gle to main tain the mean ing and value of any other great
nat u ral or ar tis tic re source, so we should strug gle to re tain
this uniquely valu able cul tural re source.

Dworkin157 then made an in ter est ing move, sug gest ing
that if one sub sti tutes ‘re li gion’ for ‘mar riage’ in the above
ar gu ment, one would see that re li gion’s mean ing has
changed over time, due to many ‘or ganic pro cesses’ (such
as the de vel op ment of new re li gions) as well as due to ‘new
threats to es tab lished doc trine and prac tice’ be cause of sec -
u lar the o ries of sci ence, pol i tics, or so cial jus tice. So, too,
re li gion’s cul tural mean ing shifts as ‘[p]eople’s sense of
what re li gion is’ al ters as a re sult of so cial move ments
(such as fem i nism) and ‘a thou sand other shifts in re li gious 
im pulse that be gan in in di vid ual de ci sions and ended in
seis mic changes in what re li gion can and does mean’158.

Dworkin159 then moved from re li gion to mar riage: re li -
gious con ser va tives, he con tended, do not ad vo cate freez ing 
the cul tural mean ing of re li gion ‘by laws pro hib it ing peo ple
with new vi sions from ac cess to the ti tle, le gal sta tus, or tax 
and eco nomic ben e fits of re li gious or ga ni za tion’. But when
they make a ‘cul tural ar gu ment against gay mar riage’, they
as sume —mis tak enly— that ‘the cul ture that shapes our
val ues is the prop erty only of some of us —those who hap -
pen to en joy po lit i cal power for the mo ment— to sculpt and
pro tect in the shape we ad mire’160. In a ‘gen u inely free so ci -
ety’, how ever, lib erty and the per sonal re spon si bil ity it pro -
tects in sist that ‘the world of ideas and val ues be long to no
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157 Ibid 88.
158 Ibid.
159 Ibid.
160 Ibid 89.
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one and to ev ery one’161. This ar gu ment is sim i lar to
Dworkin’s ar gu ment against gov ern men tal co er cion of the
eth i cal en vi ron ment.

As I now ad dress, some prom i nent re li gious op po nents of 
mar riage equal ity do not be lieve that the def i ni tion —and
hence the mean ing— of mar riage should be per mit ted to
change, and con tend that to per mit such change would be
a de nial of the ‘truth’ of what mar riage is. Is Dworkin’s
fram ing of the mar riage is sue as one of a right to eth i cal in -
de pend ence a per sua sive way to meet that ar gu ment?

IV. WILL DWORKIN’S ‘PRAYER’ BE ANSWERED?: CAN HIS RELIGION

       WITH OUT GOD REDUCE CONFLICT OVER RELIGIOUS LIBERTY?

Dworkin162 ar gues in Re li gion with out God that ‘a lit tle
phi los o phy might help’ to ‘shrink both the size and the im -
por tance’ of the ‘new re li gious wars’ in the United States.
Dworkin re jects the idea of a ‘spe cial right to re li gion’, echo -
ing his ar gu ment in Jus tice for Hedge hogs that the ap peal
to ‘spe cial rights and ob li ga tions’, rooted in ‘ra cial, eth nic,
re li gious, and lin guis tic con nec tions... has been and re -
mains a pow er ful source of evil’163. In deed, pas sages in that 
ear lier book about peo ple ‘kill ing each other and de stroy ing
their com mu ni ties in the name of some sup posed group
right or des tiny’164 pre view his con cern in Re li gion with out
God: ‘Re li gious war is, like can cer, a curse of our spe cies.
Peo ple kill each other, around the world, be cause they hate
each other’s gods. In less vi o lent places like Amer ica they
fight mainly in pol i tics, at ev ery level from na tional elec -
tions to lo cal school board meet ings’165.

As in tro duced in Part I, Dworkin’s philo soph i cal in ter ven -
tion into this ‘war’ is that ‘logic re quires a sep a ra tion be -
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161 Ibid.
162 Dworkin (n 1) 9-10.
163 Dworkin (n 10) 324.
164 Ibid.
165 Dworkin (n 1) 7-8.
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tween the sci en tific and value parts of or tho dox godly re li -
gion’, which al lows us to see that the ists and athe ists share 
a re li gious at ti tude166. Turn ing to con sti tu tional law,
Dworkin167 then pro poses to re ori ent the un der stand ing of
re li gious free dom to in clude ‘re li gious athe ism’, or ‘Re li gion
with out God’, so that the core is sue is ‘eth i cal in de pend -
ence’, which re quires cer tain lim its on gov ern men tal re -
stric tion of that free dom.

In this Part, I eval u ate (1) whether Dworkin’s con cep tion
of ‘Re li gion with out God’ is likely to per suade the ists, and (2) 
whether his pro posed shift from a spe cial right to re li gious
free dom to a gen eral right to eth i cal in de pend ence is likely
to lead to ‘re li gious lib erty with out con flict’, or at least to
less con flict. Or is this lat est Dworkinian in ter ven tion an -
other overly ‘sunny as sump tion that rea son [will] dis solve
the deep est dif fer ences un der ly ing our le gal and es pe cially
our con sti tu tional out looks’168?

I first iden tify sev eral lines of crit i cism that re li gious the -
ists might di rect to ward Dworkin’s ar gu ment. I also con trast
Dworkin’s ar gu ment, both on the re li gious at ti tude and on
the lib eral po si tion on mar riage be com ing man da tory, with
that of Rob ert P. George. This com par i son is apt for three
rea sons. First, just as Dworkin of fers in ter ven tions into cul -
ture wars, George169 con tends that the deep di vi sions among
Amer i cans over a range of is sues ‘in volve dis puted fun da -
men tal val ues and moral prin ci ples’ and pro poses to look
deeply and crit i cally at un der ly ing ‘philo soph i cal as sump -
tions... about the hu man good, hu man na ture, hu man dig -
nity, and many other cru cial mat ters’. Sec ond, George’s nat -
u ral law ap proach170 sep a rates rea son and rev e la tion,
in sist ing that, while ‘God can re veal moral truths,... many
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166 Ibid 9.
167 Ibid 129-137.
168 Ibid 510.
169 Rob ert George, Con science and its en e mies: con front ing the dog mas

of lib eral sec u lar ism, (In ter col le giate Stud ies In sti tute 2013) ix-x.
170 Ibid 83.
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moral truths, in clud ing some that are re vealed, can also be
grasped by eth i cal re flec tion apart from rev e la tion’. None -
the less, George’s ac count of re li gion sug gests that he would 
re ject sharply much of Dworkin’s ac count. More over, while
Dworkin171 con tends that the ‘lib eral po si tion’ on abor tion
rights and same-sex mar riage ‘be comes man da tory’ if one
ac cepts his re cast ing of re li gious free dom, George172 ar gues
that ‘[t]he de fense of life against abor tion’ and ‘[t]he de fense 
of mar riage’ are ‘among the most ur gent causes’ that
‘spring from the foun da tional moral pur poses of law and
the state’. Third, and re lated to this point, George, a prom i -
nent con ser va tive Chris tian ac a demic173, has taken a highly 
vis i ble pub lic role, not only through his pub lished writ ing
and friend of the court briefs (in clud ing with co au thors
Ryan An der son and Sherif Girgis), but also as a leader in
var i ous or ga ni za tions, in op pos ing chang ing civil law to al -
low same-sex cou ples to marry on the ba sis that the ‘truth’
about mar riage re quires de fend ing tra di tional mar riage174.
Fur ther, he ar gues that mar riage it self and re li gious lib erty
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171 Dworkin (n 1) 145.
172 George (n 169) 105
173 Kirkpatrick, “The con ser va tive-Chris tian Big Thinker”, New York

Times (USA, 16 de cem ber 2009) 24.
174 George (n 169) 96-105, 126-146. George was a co au thor of the

Manhattan Dec la ra tion, which puts forth a re li giously grounded de fense
of tra di tional mar riage (Kirkpatrick 2009, p. 24). He is also co au thor of
an other, re lated book (Girgis, An der son & George 2012), and co au thor
with An der son and Girgis of an ami cus cu riae brief (George et al. 2013) in
the re cent U.S. Su preme Court lit i ga tion over the De fense of Mar riage Act
and Prop o si tion 8. He is also the past chair man of the Na tional Or ga ni za -
tion for Mar riage, which ac tively op poses ef forts in the leg is la tive and ju -
di cial are nas to re vise mar riage laws, and helped found and is a fel low of
the Witherspoon In sti tute (‘Mar riage and the pub lic good’ 2008), which
has is sued var i ous re ports de fend ing tra di tional mar riage laws against re -
vi sion. In ad di tion, Rob ert George is the chair of the U.S. Com mis sion on
In ter na tional Re li gious Free dom, an ap point ment viewed as high light ing
‘the Cath o lic scholar’s strik ing in flu ence on Wash ing ton pol icy de bates,
span ning global hu man rights as well as mar riage and pro-life ad vo cacy’
(Desmond 2013).
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are threat ened by such changes175. In Re li gion with out God,
Dworkin176 ob serves in his chap ter on re li gious free dom,
that ‘what is un doubt edly the most di vi sive is sue of all’ is
‘sex ual and re pro duc tive mo ral ity’, by which he means abor -
tion and ‘gen der equal ity in mar riage’ (or same-sex mar -
riage).

1. Criticisms of Dworkin’s Phi los o phy of Re li gion

One likely crit i cism that the ists will make of Dworkin’s
phi los o phy of re li gion is that a re la tion ship to a per sonal
god is at the core of both the ‘sci ence’ and ‘value’ com po -
nents of re li gion and can not be sev ered in the way Dworkin
pro poses. Hav ing a re la tion ship with the di vine is one sig -
nif i cant di men sion of liv ing well, or hav ing a suc cess ful life. 
One rea son, as Ste ven Smith177 ar gues, is that in re li gious
in ter pre ta tions of mo ral ity, ‘the ul ti mate ful fill ment’ of such 
mo ral ity ‘is thought to in here in a lov ing re la tion ship with
God him self’, who is a ‘Friend with whom it is a su preme
joy to be’. In this sense, Smith178 ar gues, the is tic mo ral ity is 
‘sub jec tive’ be cause of a be lief in a per sonal God, a ‘tran -
scen dent Per son, whose es sence is Love’.

Fur ther, obe di ence to or liv ing in con for mity with the
com mand ments of a per sonal god is pre cisely what, for
many re li gious be liev ers, liv ing well or liv ing a suc cess ful
life means. What sup plies the con tent of ‘liv ing well’ if not
re li gious teach ings (teach ings of ten at trib uted to di vine
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175 Rob ert George, “Mar riage and Pol i tics” Na tional Re view (USA 11 feb -
ru ary 2013) 34. George (2013b, p. 34) has ad di tion ally writ ten, ‘If mar -
riage is re de fined, be liev ing what vir tu ally ev ery hu man so ci ety once be -
lieved about mar riage — that it is a male-fe male un ion — will be seen
in creas ingly as a ma li cious prej u dice, to be driven to the mar gins of cul -
ture. The con se quences for ob ser vant Chris tians, Jews, Mus lims, and
oth ers are be com ing ap par ent’.

176 Dworkin (n 1) 144-145.
177 Ste ven Smith, “Is god ir rel e vant?” (2014) 94 BULR 1352-1353.
178 Ibid 1355.
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com mand or rev e la tion)? Con sider the many bib li cal verses
that link obe di ence to God’s com mands to life ‘go ing well’
(for ex am ple, ‘Honor your fa ther and your mother, as the
Lord your God com manded you, so that your days may be
long and that it may go well with you in the land that the
Lord your God is giv ing you’ (Deu ter on omy 5:16)). Con sider, 
in the Jew ish tra di tion, the word ‘halakhah’ (lit er ally, ‘to go’ 
or ‘to walk’), as so ci ated with the en tire sys tem of Jew ish
law as it ap plies to ev ery day life: ‘In the Bi ble the good life
is fre quently spo ken of as a way in which men are “to go”’,
and the ul ti mate source of the law given to Mo ses on Si nai
(My Jew ish Learn ing 2014; The Amer i can-Is raeli Co op er a -
tive 2014). Halakhah is ‘the “way” a Jew is di rected to be -
have in ev ery as pect of life, en com pass ing civil, crim i nal,
and re li gious law’ (My Jew ish Learn ing 2014). Sim i larly, in
Is lam, the third Abrahamic re li gion, the term ‘shari’ a’ re -
fers to a ‘to tal way of life’, the ‘path of cor rect con duct that
God has re vealed through his mes sen gers, par tic u larly the
prophet Mu ham mad’179.

‘[F]or Abrahamic re li gions’, one re viewer has sug gested,
‘God is the cre ator and the ul ti mate source of mo ral ity and,
there fore, re li gion is a source of both in di vid ual and col lec -
tive value’180. For this rea son, Dworkin’s disaggregation of
the re li gious at ti tude from a per sonal god may be a stum -
bling block for many to ac cept ing his ar gu ment. For ex am -
ple, theo log i cal per spec tives and re li gious eth ics rooted in
ideas about God as cre ator and about the moral sig nif i -
cance of the cre ated or der, which re flects God’s pur poses
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179 Rich ard Mar tin, En cy clo pe dia of Is lam and the Mus lim World, (2004)
618.

180 Rafael Domingo, “Re li gion for hedge hogs? An ar gu ment against the
Dworkininan ap proach to re li gious free dom”,(2012) 2 Ox ford Jour nal of
Law and Re li gion, 371-390.
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and de sign181, are likely to ob ject strongly to the fol low ing
claim Dworkin182 makes:

Hu man life can not have any kind of mean ing or value just
be cause a lov ing god ex ists. The uni verse can not be in trin si -
cally beau ti ful just be cause it was cre ated to be beau ti ful.
Any judg ment about mean ing in hu man life or won der in na -
ture re lies ul ti mately not only on de scrip tive truth, no mat ter 
how ex alted or mys te ri ous, but fi nally on more fun da men tal
value judg ments. There is no di rect bridge from any story
about the cre ation of the fir ma ment, or the heav ens and
earth, or the an i mals of the sea and the land, or the de lights
of heaven, or the fires of hell, or the part ing of any sea or the 
rais ing of any dead, to the en dur ing value of friend ship and
fam ily or the im por tance of char ity or the sub lim ity of a sun -
set or the ap pro pri ate ness of awe in the face of the uni verse
or even a duty of rev er ence for a cre ator God.

Con trast this pas sage from Dworkin with the Gen e sis ac -
count of cre ation, where God ‘saw ev ery thing that he had
made, and in deed, it was very good’ (Gen e sis 1:31), and the
Gen e sis story in which God said, ‘[l]et us make man kind in
our im age, ac cord ing to our like ness’ (Gen e sis 1:26), and
then blessed the males and fe males he cre ated in struct ing
them to ‘[b]e fruit ful and mul ti ply’ and to ‘fill the earth and
sub due it’ and ‘have do min ion’ over ev ery liv ing thing (Gen -
e sis 1:27).183 For many re li gion schol ars and be liev ers, the
idea of be ing made ‘in the im age of God’ per me ates their re -
li gious be liefs and ap proach to their place in the world. It is 
the foun da tion of hu man dig nity.184
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181 Smith (n 177) 1355. Ar gues that in the Jew ish and Chris tian tra di -
tions, ‘life and the uni verse are the cre ation of, and are gov erned by, a
mind ful and lov ing Per son... [T]he whole is suf fused with pur pose and
love’.

182 Dworkin (n 1) 24-25.
183 Be low, I dis cuss the role Gen e sis plays in ar gu ments for the con ju gal 

model of mar riage.
184 John Behr, The prom ise of the im age TA Howard (ed) Imago Dei: hu -

man dig nity in ec u men i cal per spec tive (The Cath o lic Uni ver sity of Amer -
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No doubt some con tem po rary theo lo gians have mod ern
and postmodern forms of the ol ogy that do not prem ise all of 
re li gious eth ics upon cre ation. None the less, the rad i cal sev -
er ance Dworkin pro poses be tween the ‘sci ence’ part of re li -
gion —be lief in a ‘per sonal god’ or an idea of di vine cre -
ation— and the ‘value’ com po nent of the re li gious at ti tude
may be rough go ing for many re li gious be liev ers, who ‘think 
that the uni verse, in clud ing the world of hu man ity, is the
prod uct of a lov ing and in tel li gent Au thor or De signer who
cre ated it ac cord ing to a plan and for a good pur pose’185. In -
deed, one cri tique186 sug gests that while Dworkin in tro -
duced his idea of Re li gion with out God to in clude ‘re li gious
athe ists’, his ‘un der stand ing of re li gion ren ders ir rel e vant
the the is tic as pects of the great mono the is tic re li gions’,
lead ing some to worry about ‘what the terms of the peace
treaty’ in the new wars over re li gion will be. Stan ley Fish187

con tends that Re li gion with out God con tin ues the lib eral
pro ject of ‘dis man tling or brack et ing the scaf fold ing of a re -
li gious ed i fice with God as its foun da tion and apex’ and
‘build ing from scratch a new ed i fice that will be fur nished
with mean ings and val ues as pow er ful and jus ti fied as
those [lib er als] re lin quished when they re lin quished the -
ism’. Fish188 con cludes of this lib eral pro ject: ‘Re li gion so
re duced to a gen eral (nondoctrinal, nonceremonial) con vic -
tion of the mean ing of life with out any ac count of its or i gin
is per fectly ac cept able to lib er al ism be cause it is lib er al ism’.

Re li gious crit ics may ques tion whether an eth i cal re spon -
si bil ity to ‘live well’ or to make a suc cess of one’s life suf fi -
ciently maps onto re li gious un der stand ings of what it
means to live a good life. Is liv ing well a broad enough um -
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ica Press 2013) 16. States, ‘Now what from a Chris tian per spec tive marks
out the dig nity of hu man be ings is that, un like the rest of cre ation (and
even the an gels), they alone are cre ated in the im age and like ness of God’.

185 Smith (n 177) 1355.
186 Rob ert Miller, “Dog matic Phi los o phy” First Things (USA, 1 feb ru ary

2014) vol. 240, 60-61.
187 Fish (n 19).
188 Ibid.

Este libro forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
       www.juridicas.unam.mx                                                                                    http://biblio.juridicas.unam.mx



brella con cept that it can em brace ‘liv ing ac cord ing to re li -
gious teach ings’ or, as it is some times put, to re li gious ‘dic -
tates’? The eth i cal in di vid u al ism model seems to em pha size 
self-di rec tion and the in di vid ual con struct ing a suc cess ful
life. For Dworkin, aes thetic im ages of self-cre ation are a
ready anal ogy for mak ing a suc cess of one’s life. Thus, in
the con clud ing pages of Re li gion with out God, he har kens
back to ‘the Ro man tic po ets’ who ‘said we should try to
make our lives into works of art’, sug gest ing that ;what they 
said can be ap plied to any life some one self-con sciously
leads sup pos ing it to be a life lived well ac cord ing to a plau -
si ble view of what that means’189. Here, Dworkin190 ref er -
ences his ear lier words in Jus tice for Hedge hogs about how
some one ‘cre ates a work of art from his life’, analogizing the 
sat is fac tion one feels from do ing ‘some thing smaller well’
—an achieve ment ‘within life’— to think ing of one’s over all
life as ‘an achieve ment com plete in it self, with its own value 
in the art in liv ing it dis plays’.

What some re li gious crit ics may find lack ing in this ac -
count of liv ing well as a work of art is any place for re li gious 
doc trine or re li gious com mu nity in shap ing one’s be liefs
and prac tices about liv ing a suc cess ful life. The zeal ous in -
sis tence on the right —and re spon si bil ity— of the in di vid ual 
to find value for him self may be at odds with a value ho lism 
by which an in di vid ual finds value in be ing part of a
broader in ter pre tive com mu nity. How does Dworkin’s view
of an in di vid ual, within an in te grated ap proach to eth ics
and mo ral ity, com pare to a the ist’s, or be liever’s view? The
in ter pre tive chal lenge in Dworkin’s world is faced by the in -
di vid ual, who, to meet that chal lenge, even if a re li gious be -
liever, should not live an un ex am ined life. In Jus tice for
Hedge hogs, for ex am ple, Dworkin191 ar gues: ‘You do not live 
as well as you might if you have never had oc ca sion to re -
flect on what liv ing well means for you in your sit u a tion’.
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189 Dworkin (n 1) 157-158.
190 Ibid 158.
191 Dworkin (n 10) 420.
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He adds: ‘For many peo ple a good life is one ob ser vant in a
par tic u lar re li gion. They may be right or wrong in the cos -
mol ogy this as sumes, but in ei ther case their lives lack full
dig nity if they have never even pon dered that cos mol ogy’192.

Dworkin193 also ar gues that, pur su ant to dig nity prin ci -
ples, the in di vid ual may be sub ject to in flu ence, but ‘[w]e
may not sub or di nate our selves to the will of other hu man
be ings’ in mak ing de ci sions about the suc cess of our lives.
Does feel ing bound by the claims of —or agree ing to the in -
ter pre tive au thor ity of— a nor ma tive com mu nity or text
ever cross the line from in flu ence to sub or di na tion?194 Or
do sanc tions em ployed by a re li gious com mu nity cross
such a line? Con tem po rary bat tles over or tho doxy and het -
ero doxy il lus trate that a com po nent of some con tem po rary
re li gions is an idea that some choices about how to live are
off the ta ble as for bid den by a re li gion. The con tro ver sies
over sex ual and re pro duc tive mo ral ity, to which Dworkin
re fers, il lus trate this.195

In a crit i cism both of Jus tice for Hedge hogs and the
manu script of Re li gion with out God, Rafael Domingo of Uni -
ver sity of Navarra196 ar gues that Dworkin’s fo cus on the
‘unity of value’ is ‘in com plete be cause it is not based on the
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192 Ibid.
193 Dworkin (n 3) 10-17.
194 Dworkin (2011, p. 17) sug gests that de fer ring to the judg ments of a

par tic u lar re li gious text or re li gious leader is a per mis si ble form of in flu -
ence rather than sub or di na tion when he writes, ‘[w]e must be care ful to
dis tin guish sub or di na tion so de fined from a va ri ety of ways in which oth -
ers may in flu ence us that do not in volve sub or di na tion and that this prin -
ci pal of dig nity there fore does not con demn’.

195 Whether par tic u lar de nom i na tions should al low same-sex cou ples
to marry re li giously is a con ten tious is sue in some re li gious com mu ni ties, 
with some churches ex com mu ni cat ing or de frock ing clergy who per form
such cer e mo nies, as well as re li gious groups call ing for re li gious sanc -
tions against pro-gay-mar riage pol i ti cians (Kitts 2011; Levy 2013;
Warikoo 2013). Hunter Stu art (2013) gives an ex am ple out side the United
States. An other re cent ex am ple is the prior Pope’s crit i cism of Amer i can
nuns for their vo cal po si tions on certain so cial is sues (Hawkins 2012).

196 Domingo (n 180) 389.
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“unity of the per son”’, as re li gion is. The unity of the per -
son, Domingo197 ar gues, in te grates three di men sions: the
in di vid ual, the so cial, and the tran scen dent. While eth i cal
in di vid u al ism stresses the spe cial re spon si bil ity of each
per son for his or her life, the so cial (or ‘we’) di men sion of re -
li gion in cludes the re la tion ship to other per sons, and the
tran scen dent di men sion per tains to a re la tion ship with
God198. Domingo’s for mu la tion199 in te grates what Dworkin
would call the ‘value’ di men sion with the ‘sci ence’ di men -
sion: ‘[T]he tran scen dent di men sion de vel ops when a per -
son em braces the ul ti mate sense of his or her own life,
aware of his or her creaturely con di tion and search ing for
the di vine plan of the cre ator (‘He’)’.200

On this idea of the so cial and tran scen dent di men sions of 
re li gion, con sider this state ment by Rob ert George201 about
what re li gion and the good of re li gion is:

In its full est and most ro bust sense, re li gion is the hu -
man per son’s be ing in right re la tion to the di vine — the
more than merely hu man source or sources, if there be
such, of mean ing and value. Of course, even the great est
among us fall short of per fec tion in var i ous ways. But in
the ideal of per fect re li gion, the per son would un der stand
as com pre hen sively and deeply as pos si ble the body of
truths about spir i tual things and would fully or der his or
her life, and share in the life of a com mu nity of faith that is
or dered, in line with those truths. In the per fect re al iza tion
of re li gion, one would achieve the re la tion ship that the di -
vine —say God him self, as sum ing for a mo ment the truth of 
mono the ism— wishes us to have with Him.
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197 Ibid.
198 Ibid.
199 Ibid.
200 I should make clear that this is not my own view (par tic u larly us ing

the “He” pro noun to re fer to the di vine). I use this cri tique of Dworkin as il -
lus tra tive of pos si ble ob jec tions to his ar gu ment.

201 George (n 169) 118.
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To some ex tent, George and Dworkin might find com mon
ground on the idea of a re li gious at ti tude en tail ing an ‘in -
nate and in es cap able re spon si bil ity to try to make [one’s]
life a suc cess ful one’ and a cer tain at ti tude about the uni -
verse as some thing of ‘in trin sic value and won der’202. When
George203, how ever, writes about the ‘dis tinct ba sic hu man
good’ of re li gion as a ‘good that is uniquely ar chi tec tonic in
shap ing one’s pur suit of and par tic i pa tion in all the ba sic
hu man goods’ I won der if eth i cal in de pend ence ad e quately
cap tures what George in tends. Is it too in de pend ent of a
con cep tion of re li gion that speaks of re spect for hu man
well-be ing in terms of re spect for a per son’s ‘flour ish ing as
a seeker of re li gious truth... who lives in line with his or her 
best judg ments of what is true in spir i tual mat ters’204. Put
dif fer ently, George205 speaks about re li gious lib erty in a re li -
gious ‘quest to un der stand re li gious truth and or der one’s
life in line with it’. When Dworkin analogizes to ar tis tic per -
for mance in ex plain ing liv ing well, it seems dif fer ent from
George’s ac count of re li gion as rep re sent ing ‘our ef forts to
bring our selves into a re la tion ship of friend ship with tran -
scen dent sources of mean ing and value’206. (Re mem ber
Dworkin’s in sis tence —dis cussed in Part II— that there is
no ‘blue print’ for such a per for mance).

Cer tainly, George would re ject Dworkin’s dis tinc tion be -
tween the parts of re li gion that are ‘par a sitic’ on a per sonal
god (‘godly com mit ments’ such as wor ship) and those that
are more cen trally con cerned with ‘value’207. Thus, George208

as serts:
Our re li gious ques tion ing, un der stand ing, judg ing, and

prac tic ing shape what we do not only in the spe cif i cally ‘re -
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202 Dworkin (n 1) 10.
203 George (n 169) 119.
204 Ibid.
205 Ibid.
206 Ibid 113.
207 Ibid 24.
208 Ibid 113.
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li gious’ as pects of our lives (prayer, lit urgy, fel low ship, and
so forth) but in ev ery as pect of our lives. It helps us to view
our lives as a whole and to di rect our choices and ac tiv i ties
in ways that have in teg rity —both in the moral sense of
that term and in the broader sense of hav ing a life that
hangs to gether.

One might com pare George’s ho lis tic pic ture of re li gion in 
hu man life to Dworkin’s own ar gu ment for ‘value ho lism’.
Re li gion, George209 ar gues, is a ‘ba sic hu man good’ that
also fos ters ‘in teg rity’ in the sense that it ‘in te grates all the
other in trin sic and con sti tu tive as pects of hu man well-be -
ing and ful fill ment’. It is strik ing how George’s nat u ral law
ap proach and Dworkin’s eth i cal lib er al ism frame work use
so many sim i lar terms, like in teg rity and in trin sic value,
but reach such dif fer ent con clu sions about what re li gion is. 
Cer tainly, as I dis cuss be low, they reach op po site con clu -
sions about how these ideas ap ply to civil law and mar -
riage.

George210 also stresses an other func tion of re li gion that is 
not men tioned in Dworkin’s book but that is cen tral to dis -
cus sions of the im por tance of re li gious lib erty: re li gion, as
an in sti tu tion of civil so ci ety — an in ter me di ate as so ci a tion
be tween the in di vid ual and the state — plays a crit i cal role
in in cul cat ing in per sons the vir tues cru cial to Amer ica’s
‘ex per i ment in or dered lib erty’.211 As I elab o rate else where,
this is the civil so ci ety prop o si tion: re li gious in sti tu tions,
fam i lies, and other forms of as so ci a tion are ‘seed beds of vir -
tue’ that un der gird and sup port the po lit i cal or der212.
George (2013a, p. 22) also ap peals to the role of such in sti -
tu tions as pro vid ing ‘buff ers’ be tween ‘the in di vid ual and
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209 Ibid.
210 Ibid 20-22.
211 George (2013) states, ‘[W]e see the cen tral po lit i cal role and sig nif i -

cance of the most ba sic in sti tu tions of civil so ci ety — the fam ily, the re li -
gious com mu nity, pri vate or ga ni za tions (such as the Boy Scouts) de voted
to the in cul ca tion of knowl edge and vir tue, pri vate (of ten re li giously
based) ed u ca tional in sti tu tions, and the like’ (pp. 20-2).

212 McClain (n 148) 50-54. Flem ing and McClain (n 52) 81-111.
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the power of the cen tral state’, and warns of the threat to
re li gious lib erty when the state tries to usurp re li gion’s
func tions. Jim Flem ing and I213 have en gaged this civil so ci -
ety prop o si tion and of fered an ac count of civil so ci ety’s vir -
tue gen er at ing and buff er ing func tions in our elab o ra tion of 
con sti tu tional lib er al ism. Where we dif fer with George is not 
my point here; rather, what is strik ing about Dworkin’s ac -
count of re li gion is that he does not ad dress this in sti tu -
tional/civil so ci ety di men sion of re li gion or in di cate how a
so ci ety pro duces per sons ca pa ble of tak ing up the re spon si -
bil i ties of eth i cal lib er al ism so that they can make a suc cess 
of their lives (Fleming & McClain n.d.).

How might Dworkin re spond to such crit i cisms? First, he 
qual i fies his ar gu ment by ex plain ing that he is not ar gu ing
‘against the sci ence of the tra di tional Abrahamic re li gions’
or ‘that there is no per sonal god who made the heav ens and 
loves its crea tures’214. Rather, he reaches back to Hume
and Plato to in sist that a per sonal god ‘can not of his own
will cre ate right an swers to moral ques tions or in still the
uni verse with a glory it would not oth er wise have’215.
Dworkin puts the point pro voc a tively. ‘[W]hether what dis -
pleases a god is mor ally wrong is not up to that god’;
rather, a god’s ‘ex is tence or char ac ter’ can only fig ure as ‘a
mi nor prem ise’ in the de fense of some ‘dif fer ent, in de pend -
ent back ground value judg ment’216. Dworkin217 re turns to
the fact/value dis tinc tion em ployed in his dis cus sion of re -
li gion in Jus tice for Hedge hogs. Re fer ring to ‘the ex is tence of 
a per sonal god’ as a ‘very ex otic kind of sci en tific fact’,
Dworkin218 ap peals to ‘Hume’s prin ci ple’, that one ‘can not
sup port a value judg ment —an eth i cal or moral or aes thetic 
claim— just by es tab lish ing some sci en tific fact about how
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213 Ibid.
214 Dworkin (n 1) 25.
215 Ibid 25-26.
216 Ibid 26.
217 Dworkin (n 10) 137-138.
218 Dworkin (n 1) 26-27.

Este libro forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
       www.juridicas.unam.mx                                                                                    http://biblio.juridicas.unam.mx



the world is or was or will be. Some thing else is al ways nec -
es sary: a back ground value judg ment that shows why the
sci en tific fact is rel e vant and has that con se quence’.

Domingo219 coun ters that Dworkin’s ar gu men ta tion on
this point is ‘weak’ and re flects a ‘mis con ceived moral epis -
te mol ogy’, again re sist ing Dworkin’s dis tinc tion be tween the 
sci ence and value parts of re li gion, and the fact/value dis -
tinc tion.220 Domingo221 states, ‘God is the su preme fact (Su -
preme Be ing in the West ern tra di tion) and the su preme
value (Su preme Good in the West ern tra di tion), be cause, as 
cre ator, he gives the real mean ing, the ul ti mate value, to
hu man life and the uni verse’.222

More over, like George, Domingo223 stresses that, in the
nat u ral law tra di tion, while rev e la tion is one source of
moral truth, rea son is an other, and the lat ter is open to all
hu man be ings.224 In this sense, there is some point of com -
mon ground with Dworkin. George225 ar gues that ‘nat u ral
law’ —prin ci ples discernable through the ex er cise of prac ti -
cal rea son— can ‘pro vide some mea sure of com mon moral
and even po lit i cal ground for peo ple who do not agree on
the ex is tence or the na ture of God and the role of God in
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219 Domingo (n 180) 375-376.
220 Ibid. States, ‘In or der to en sure the in de pend ence of mo ral ity from

sci ence and meta phys ics, Dworkin must ban ish any idea of God from the
field of value. How ever, this is a mis take...’.

221 Ibid 377.
222 Smith (n 177) 23-25. Also dis cusses the ‘great di vide’ be tween those

who ‘think that the uni verse, in clud ing the world of hu man ity, is the
prod uct of a lov ing and in tel li gent au thor or de signer who cre ated it ac -
cord ing to a plan and for a good pur pose, on the one hand, and on the
other those who re ject the be lief in any guid ing in tel li gence and any en -
com pass ing or mind ful plan’.

223 Domingo (n 180) 377.
224 Ibid. Em pha sizes that ‘[r]eason is the meet ing point be tween be liev -

ers and non-be liev ers. For be liev ers, hu man rea son is a gleam of the di -
vine rea son; for be liev ers and non-be liev ers, it is the most pow er ful hu -
man ca pac ity to find the good’.

225 George (n 169) 83.
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hu man af fairs’. At the same time, George226 says that he be -
lieves the an swer is ‘yes’ to the ques tion: ‘Is there a di vine
source of the moral or der whose ten ets we dis cern in in -
quiry re gard ing nat u ral law and nat u ral rights?’ George227

insists:

[W]e should be open to the pos si bil ity that God has re vealed
him self in ways that re in force and sup ple ment what can be
known by un aided rea son. But we do not need agree ment on 
the an swer so long as we agree about the truths that give
rise to the ques tion — namely, that hu man be ings, pos sess -
ing the God-like (lit er ally awe some) pow ers of rea son and
free dom, are bear ers of a pro found dig nity that is pro tected

by cer tain ba sic rights.

Is Dworkin’s ac count of the re li gious at ti tude open in this 
way? Domingo228 and other crit ics con clude that it is not.229

In the chap ter on ‘Death and Im mor tal ity’, Re li gion with -
out God re turns to the ar gu ment for the in de pend ence of
the ‘value’ com po nent of re li gion from a per sonal god
(Dworkin 2013, pp. 149-159)230. Here, Dworkin231 eval u ates
ideas of im mor tal life and the prem ise that be liev ers need
‘the car rot of heaven and the stick of hell’ and eter nal pun -
ish ment to mo ti vate them to fol low ‘can ons of liv ing well’
laid down by ‘the Sis tine God’ in ‘sa cred texts’ or re vealed in 
prayer. Dworkin232 first sug gests that if ‘liv ing well’ is ‘an
end in it self’, then that per sonal god’s ‘main func tion is not
to re ward or pun ish but to in struct, guide, and judge’. Even 
so, on that ac count, Dworkin233 ar gues, ‘those be liev ers
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226 Ibid.
227 Ibid 83-84.
228 Domingo (n 180) 381.
229 Ibid. States ‘[M]oral epis te mol ogy should be open to the pos si bil ity of 

a tran scen dent re al ity, with out any lim i ta tion be sides rea son able ness’.
230 Dworkin (n 1) 149-159.
231 Ibid 152.
232 Ibid 154.
233 Ibid.
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con front the ap par ent di lemma Plato de scribed in the
Euthyphro’. In the Euthyphro, Soc ra tes re peat edly asked
Euthyphro, ‘What is “pi ety”?’ and ‘[W]hether the just is al -
ways the pi ous’, chal leng ing Euthyphro’s ini tial an swer that 
‘[p]iety, then, is that which is dear to the gods, and im pi ety
is that which is not dear to them’234. Euthyphro later seems
to agree with Soc ra tes that ‘the holy has been ac knowl -
edged by us to be loved of God be cause it is holy, not to be
holy be cause it is loved’; but then re verts to de fin ing pi ety
or ho li ness as ‘learn ing, how to please the gods in word and 
deed, by prayers and sac ri fices’, leav ing Soc ra tes ‘in de -
spair’ and still ask ing Euthyphro to ‘in struct [him] in the
na ture of pi ety and im pi ety’235. Dworkin236 ex plains the ap -
pli ca tion of the Euthyphro di lemma to sim i lar ques tions
about the ‘Sis tine god’:

Does the Sis tine God cre ate the right stan dard of liv ing
well just through this fiat? If so, then we can not think we
have re ally made our lives good just by obey ing that fiat.
We have only lived as our god wishes. That may be im por -
tant to our safety, now and for ever, but it is not to the
moral or eth i cal point. Or is there an in de pend ent, ob jec tive 
stan dard of liv ing well? In this case, the Sis tine God has
only his own opin ion about what the stan dard holds. We
might think we have good rea son to think that that god’s
opin ion is very likely to be better than our own. But what is 
in dis pens able is not that judg ment about moral and eth i cal 
ex per tise but the nec es sar ily prior judg ment that there is
an ob jec tive eth i cal and moral truth that some one might
sen si bly be thought to be an ex pert about. And that prior
judg ment does not de pend on any the ist as sump tion.

For Dworkin237, it boils down to this cru cial point: ‘What
mat ters most fun da men tally to the drive to live well is the
con vic tion that there is, in de pend ently and ob jec tively, a
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234 Plato, “Euthyphro” in I Edman (ed) The works of Plato (1982) 35-50.
235 Ibid 53-55.
236 Dworkin (n 1) 154-155.
237 Ibid 155.
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right way to live’. This con vic tion is at the ‘cen ter of’ a ‘re li -
gious at ti tude to life’ and ‘[i]n this most fun da men tal re -
spect re li gious the ists and re li gious athe ists are as one’238.
Where they may not be as one, how ever, is in how and
where they find that ‘right way to live’.

2. Prac ti cal Prob lems: Mar riage

In his chap ter on ‘Re li gious Free dom’, Dworkin239 pro -
poses a ‘rad i cal re in ter pre ta tion’ of re li gious free dom that
would shift from con ceiv ing a ‘spe cial right’ for the ists to a
more gen eral right to eth i cal in de pend ence. At the con clu -
sion of this chap ter he co mes back to what he calls ‘un -
doubt edly the most di vi sive is sue of all: sex ual and re pro -
duc tive mo ral ity’, re fer ring to on go ing con sti tu tional
con tro ver sies over abor tion rights and over whether
same-sex cou ples have a right to marry240. Dworkin241 ar -
gues on both is sues that ‘if, quite apart from the state of
Amer i can con sti tu tional law, we treat re li gious free dom as
part of eth i cal in de pend ence, then the lib eral po si tion be -
comes man da tory’. In this Sec tion, I con sider the po ten tial of 
Dworkin’s reframing to make prog ress on the mar riage is -
sue.

At this point, Dworkin242 in cor po rates by ref er ence,
rather than re peat ing, his prior ar gu ments on these is sues,
for ex am ple, from Life’s Do min ion (on abor tion) and Is De -
moc racy Pos si ble Here? (on ‘gen der equal ity in mar riage’).
As ex plained in Part I, Dworkin243 states that the Su preme
Court had lit tle choice but to ground its opin ions lim it ing
gov ern ment power to criminalize ‘early abor tion’ or ‘ho mo -
sex ual acts’ in the Due Pro cess and Equal Pro tec tion
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238 Ibid 155-156.
239 Ibid 133.
240 Ibid 144.
241 Ibid 144-145.
242 Ibid 144.
243 Ibid.
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Clauses of the U.S. Con sti tu tion rather than the First
Amend ment’s guar an tees of re li gious free dom, given that,
while ‘op po nents of ho mo sex u al ity and abor tion very of ten
cite a god’s will as war rant’, ‘few men or women who want
choice in these mat ters con ceive their de sire as grounded in 
re li gion’. His shift to eth i cal in de pend ence, with its broader
view of re li gion, pre sum ably would per mit a new un der -
stand ing, since men and women would view choice in these 
mat ters as a mat ter of ex er cis ing such in de pend ence. Will
this ap proach per suade op po nents of same-sex mar riage or
soften their op po si tion?.

Let’s con sider how peo ple, ex er cis ing their eth i cal in de -
pend ence, make de ci sions about mar riage in di vid u ally and
how a pol ity that ac cepts a right to eth i cal in de pend ence
should reg u late the in sti tu tion of mar riage. As pre viewed in 
Part II, we must con sider the re spec tive space for eth i cal in -
de pend ence and for po lit i cal mo ral ity, that is, com mu nity
set tle ment on the law of mar riage. Dworkin states that the
‘faith’ that unites be liev ers and non be liev ers is that they be -
lieve ‘each per son has an in trin sic and in es cap able eth i cal
re spon si bil ity to make a suc cess of life’244. Each per son,
more over, has a ‘re spon si bil ity... to de cide for him self eth i -
cal ques tions about which kinds of lives are ap pro pri ate
and which would be de grad ing for him’245. Thus, ‘a state vi -
o lates that right when ever it pro hib its or bur dens ho mo sex -
ual prac tice, for in stance’246.

Mak ing in di vid ual eth i cal de ci sions is more com plex
when those de ci sions con cern a so cial in sti tu tion, such as
mar riage, which af fords a le gal frame work for an in ti mate
adult re la tion ship. How does a po lit i cal com mu nity as sess
whether or not to re vise the def i ni tion of mar riage to al low
two men or two women to marry? Is Dworkin’s in sis tence
upon the ex er cise of eth i cal in de pend ence com pat i ble with
his in sis tence upon the ob jec tiv ity of value? Is there a ‘right’ 
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244 Ibid 114.
245 Ibid.
246 Ibid.

Este libro forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
       www.juridicas.unam.mx                                                                                    http://biblio.juridicas.unam.mx



an swer about what mar riage is and who should be al lowed
to marry? If so, how is it dis cern ible? Or is the lib eral an -
swer broad tol er ance of di verse views about what mar riage
is and what it means? What hap pens when peo ple dis -
agree?

In the re cent U.S. Su preme Court de ci sion247, the ma jor -
ity held that sec tion 3 of the De fense of Mar riage Act
(DOMA) (de fin ing mar riage, for pur poses of fed eral law, as
the un ion of one man and one woman) was un con sti tu -
tional. The ma jor ity opin ion ex pressed what Dworkin might
call the part ner ship con cep tion of de moc racy that pro tects
eth i cal in de pend ence in this way: the fed eral court has long 
de ferred to states in the realm of do mes tic re la tions, but
‘[s]tate laws de fin ing and reg u lat ing mar riage, of course,
must re spect the con sti tu tional rights of per sons’ (Wind sor
[2013] 133 S. Ct. 2675 at 2691). The Court cited as an ex -
am ple of such a limit on state power its prior opin ion in
Lov ing v. Vir ginia [1967] 388 U.S. 1, in which it struck
down a state antimiscegenation law, which re stricted a per -
son’s right to marry by bar ring them from mar ry ing some -
one of a dif fer ent race. This pas sage from the ma jor ity’s
opin ion — and its ci ta tion to Lov ing — has fea tured prom i -
nently in the flurry of post-Wind sor fed eral court de ci sions
strik ing down state mar riage laws ban ning same-sex cou -
ples from mar ry ing or from hav ing their mar riages rec og -
nized un der state laws.248 In lan guage that Dworkin would
likely have ap proved, the ma jor ity in Wind sor [2013] 113 S. 
Ct. 2675 con cluded that sec tion 3 of DOMA was in valid ‘for
no le git i mate pur pose over comes the pur pose and ef fect to
dis par age and to in jure those whom the State, by its mar -
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247 United States v. Wind sor [2013] 133 S. Ct. 2675
248 For ex am ple, the court in De Leon v. Perry [2014] 2014 WL 715741

[on line] cited Lov ing when it stated, ‘This fun da men tal right to marry also
en tails the abil ity to marry the part ner of one’s choos ing’ (at *34). The

court in Bostic [2014] 970 F. Supp. 2d 456 noted, ‘In sig nal ing that due
pro cess and equal pro tec tion guar an tees must trump ob jec tions to fed -

eral in ter ven tion, ‘Wind sor’s “ci ta tion to Lov ing is a dis claimer of enor -
mous pro por tion”’ (at 476).
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riage laws, sought to pro tect in personhood and dig nity’ (at
2696), stress ing the tan gi ble and ex pres sive value of mar -
riage.

The dis sent ing opin ions faulted the ma jor ity in Wind sor
[2013] 133 S. Ct. 2675 for tak ing sides in a pro found cul -
tural de bate about two dif fer ent views of mar riage: a con ju -
gal vi sion and a con sent-based vi sion which em pha sized
‘mu tual com mit ment’ (at 2713-2719). Re li gious in sti tu tions
and other groups (in clud ing George and his co au thors Ryan 
An der son and Sherif Girgis) that ad vanced what Jus tice
Alito called the ‘con ju gal model’ warned about the harm ful
con se quences to so ci ety if gov ern ment de parted from a
time-hon ored un der stand ing of what mar riage is: ‘[A]n in -
trin si cally op po site-sex in sti tu tion’, one ‘in ex tri ca bly linked
to pro cre ation and bi o log i cal kin ship’ (Wind sor [2013] 133
S. Ct. 2675 at 2718). Some rooted this con cep tion of mar -
riage in re li gious tra di tion; some ap pealed to a te le ol ogy of
the body and of ‘one flesh’ un ion (Wind sor [2013] 133 S. Ct. 
2675 at 2718). All, I am con fi dent, would say that they were 
de fend ing the ‘true’ con cep tion of mar riage against a model
that dis torted mar riage’s mean ing. Thus, in their
coauthored and sep a rate writ ings, George, An der son, and
Girgis ar gue that it is er ror for the sec u lar gov ern ment to
de part from a cor rect un der stand ing of what mar riage is,
thus build ing mar riage law upon a dis torted idea, ‘false -
hood’, or a ‘lie’.249 More over, they also warn that re de fin ing
mar riage threat ens re li gious lib erty and tra di tional moral
be lief, as the be lief that mar riage is ‘a un ion of a man and
woman or dered to pro cre ation and fam ily life’ is viewed as
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249 George (n 175) Stated, ‘The re vi sion ist view would harm peo ple (es -
pe cially fu ture gen er a tions) by dis tort ing their idea of what mar riage is’.
An der son (2013) added that, ‘Mar riage laws work by em body ing and pro -
mot ing a true vi sion of mar riage, which makes sense of those norms as a
co her ent whole. . . . If the law taught a false hood about mar riage, it would
make it harder for peo ple to live out the norms of mar riage be cause mar i -
tal norms make no sense, as mat ters of prin ci ple, if mar riage is just in -
tense emo tional feel ing’.

Este libro forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
       www.juridicas.unam.mx                                                                                    http://biblio.juridicas.unam.mx



‘ma li cious prej u dice to be driven to the mar gins of cul -
ture’250.

Even though George251 and his co au thors stress the con -
se quences of re de fin ing mar riage for ‘ob ser vant Chris tians,
Jews, Mus lims, and oth ers’, George252 con tends that the
view of mar riage he and his co au thors ad vance re flects ‘in -
sights into the na ture of mar riage as a hu man good’ and
‘re quire no par tic u lar the ol ogy’; gov ern ment should es chew
be ing ‘neu tral’ about mar riage and in stead, mar riage law
should re flect the ‘sound un der stand ing of mar riage’ as
‘con ju gal mar riage’. In his writ ing with An der son and
Girgis, George (2012) sim i larly ar gues that they can sup -
port the one-man/one-woman def i ni tion of mar riage even
with out ap peal ing to Chris tian or Jew ish teach ing, but in -
stead by ap peal ing to an ac count of the pur poses of mar -
riage, rooted in the sex ual complementarity of male and fe -
male and the pro cre ative con se quences of sex ual un ion.
They as sert an ob jec tive truth of the mat ter and coun ter
the rhet o ric of ‘mar riage equal ity’ by stat ing that, while ‘we
all want the law to treat all mar riages equally’, line draw ing
must re flect the ‘truth’ of what mar riage is; same-sex un -
ions, on their view, sim ply can not re al ize the goods of mar -
riage253.

Some op po nents of same-sex mar riage ap peal more di -
rectly to di vine teach ing and to the cre ated or der. Re call
that, in call ing for a sep a ra tion of the ‘sci ence’ part of re li -
gion from the ‘value’ part, Dworkin254 states:

There is no di rect bridge from any story about the cre ation of 
the fir ma ment, or the heav ens and earth, or the an i mals of
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250 Ibid.
251 Ibid.
252 George (n 169) 126-141.
253 Ryan An der son “Mar riage: what it is, why it mat ters, and the con se -

quences of re de fin ing it”, 2014 Her i tage Foun da tion, acessed 21 May

2014, http://www.her i tage.org/re search/re ports/2013/03/mar riage-wh

at-it-is-why-it-mat ters-and-the-con se quences-of-re de fin ing-it.
254 Dworkin (n 1) 25.
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the sea and the land, or the de lights of heaven, or the fires of 
hell, or the part ing of any sea or the rais ing of any dead, to

the en dur ing value of friend ship and fam ily...

This claim cer tainly runs coun ter to con tem po rary ar gu -
ments about mar riage and the fam ily that ap peal to a te le -
ol ogy of the cre ated or der, in clud ing the hu man body and
sex ual complementarity. On such views, the bib li cal ac -
counts of cre ation, ei ther that God cre ated male and fe male 
in his own im age, or more spe cif i cally, that he formed Eve
out of Adam’s rib and thus per formed (as it were) the first
mar riage, sup port a view of mar riage as the un ion of one
man and one woman. This Gen e sis ac count is also a crit i cal 
(even if not al ways ex plicit) foun da tion for Girgis, An der son, 
and George’s con ju gal view of mar riage as ‘one flesh’ un ion
be tween one man and one woman. Girgis255, for ex am ple,
ar gues that ‘rev e la tion’ pro vides ‘the out line’ for what mar -
riage is, cit ing to the Gen e sis cre ation sto ries, but that ‘nat -
u ral moral rea son ing’ helps to make sense of rev e la tion
with re spect to the mean ing of the ‘one-flesh’ un ion and the 
goods of mar riage.256

For a not in con sid er able num ber of re li gious peo ple, I ar -
gue, there are in fer ences drawn from the cre ated world to
the in sti tu tion of mar riage, such as the ex is tence of two
sexes — male and fe male — and even the di vine com mand
to ‘be fruit ful and mul ti ply’. The mys tery of one man and
one woman join ing in a ‘one flesh’ un ion un der girds a deep
con vic tion about gen der complementarity and the idea (as
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255 Sherif Girgis 2014, “Rea son and rev e la tion: why Chris tians need

phi los o phy”, 2014 Pub lic Dis course, http://www.thepublicdiscourse.com

/2014/02/11978 ac cessed 21 may 2014.
256 Ibid. Also ob serves that mar riage fea tures as a ‘mir ror’ for God’s cov -

e nant with Is rael and ‘our un ion with Christ’ when the Eu cha rist ‘unites

us bodily’. These more met a phor i cal uses of mar riage are puz zling, given
the au thor’s em pha sis on the ‘one flesh’ un ion of one man and one woman 
open to pro cre ation.
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George puts it) that moth ers and fa thers ‘tend to bring dif -
fer ent gifts to parenting’257.

How would re plac ing the idea of re li gious free dom with a
more gen eral right to eth i cal in de pend ence ad dress such
ar gu ments about con ju gal mar riage and wor ries about re li -
gious lib erty? No doubt Dworkin would have a ready an -
swer to op po nents of same-sex mar riage who sim ply re fer to 
di vine au thor ity and do not at tempt, as do George and his
col leagues, to pro vide a nat u ral law foun da tion. For ex am -
ple, as New York State Sen a tor Ruben Diaz, put it, in op -
pos ing New York’s mar riage equal ity law (in vok ing New
York’s arch bishop): ‘God, not Al bany [the cap i tal of New
York], has set tled the def i ni tion of mar riage a long time ago’ 
(New York State Sen ate 2011). Sen a tor Diaz also re ferred to 
the ‘great truth’ that ‘mar riage is and should re main the
un ion of hus band and wife’ and fur ther ar gued that
‘same-sex mar riage is a gov ern ment take over of an in sti tu -
tion that gov ern ment did not cre ate and should not de -
fine’258. And just re cently, a for mer Texas state leg is la tor
now run ning for lieu ten ant gov er nor quipped: ‘I will change
my def i ni tion of mar riage when God changes his’259.

Dworkin would re ply, I as sume, that merely ap peal ing to
what a ‘per sonal god’ says —or does— is in suf fi cient; there
must be some in de pend ent source of value. Then the de -
bate be tween the Dworkinian pro po nent of the lib eral po si -
tion on mar riage and the pro po nent of con ju gal mar riage
would be at the level of what the best in ter pre tive con cept
of mar riage was — as well as of mar riage equal ity — or how 
the po lit i cal com mu nity’s def i ni tion must ac cord room to
eth i cal in de pend ence.
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257 George (n 175).
258 Diaz & Long, ‘If the NY Sen ate passes gay mar riage, it’s Re pub li cans

who will take the heat’, 22 june 2011, Na tional Re view, http://www. na -

tional re view.com/cor ner/270218/if-ny-sen ate-passes-gay-mar riage-its-re 

pub li cans-who-will-take-heat-ruben-diaz ac cessed 22 May 2014.
259 Many Fernandez, ‘Fed eral judge strikes down Texas’ ban on

same-sex mar riage’ New York Times (USA 27 Feb ru ary 2014) A13.
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One way that po lit i cal lib er als (and here I in clude my self)
ad dress this type of ar gu ment is to em pha size that there is
a dis tinc tion be tween civil and re li gious mar riage. There -
fore, when same-sex cou ples seek to marry civ illy, they are
not chal leng ing re li gious def i ni tions of mar riage that are
part of some one’s com pre hen sive moral view; re li gious in -
sti tu tions re main free to marry or not marry cou ples ac -
cord ing to their be liefs. Re call Goodridge [2003] 798 N.E.2d
941 stress ing that civil mar riage, in Mas sa chu setts, is a
sec u lar in sti tu tion (at 954). Is this sharp line draw ing be -
tween civil and re li gious mar riage avail able to a Dworkinian 
ap proach to the mar riage con tro versy? How might Dworkin
re spond to ar gu ments, like those of George, An der son, and
Girgis, that es chew (for the most part) any overt ref er ence
to God but con tain a te le ol ogy of mar riage rooted in ideas of 
the body and of mar riage’s pur poses? As an in ter pre tive
mat ter, I do not be lieve that their ar gu ment about the truth 
about mar riage is rea son able or a sound ba sis for law and
pol icy. It does not map well with con tem po rary fam ily law
about civil mar riage or con sti tu tional law con cern ing in ti -
mate as so ci a tion, mar riage and fam ily. Af ter all, in the
land mark case Griswold v. Con nect i cut [1965] 381 U.S. 479, 
the Court de clared mar riage a ‘no ble’ as so ci a tion, ‘in ti mate
to the de gree of be ing sa cred’, in a case strik ing down a
state ban on the use of con tra cep tion by mar ried cou ples
(at 486). (In fact, they are quite crit i cal of cer tain fea tures of 
con tem po rary fam ily law, such as no-fault di vorce laws,
view ing such changes as weak en ing mar riage by a ‘re vi sion -
ist view that is more about adults’ de sires than chil dren’s
needs’260 It is a com pre hen sive moral view (to use Rawls’s
con cept here) that is not pub licly ac ces si ble by peo ple who
do not share their dis tinc tive te le o log i cal anal y sis of con ju -
gal un ion and should not be the ba sis for civil mar riage
law.261 They do not have a per sua sive an swer to why, on
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260 An der son (n 253).
261 In a book in prog ress, A Fu ture for Mar riage?, Ste phen Macedo

(2014) of fers a thor ough and per sua sive cri tique of their ar gu ment, from a 
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their view of the goods of mar riage, state laws that per mit
mar riage by op po site sex cou ples who are in fer tile, el derly,
or do not in tend to pro cre ate, or who will be able to pro cre -
ate only through means of re pro duc tion that do not in volve
their ‘one flesh’ bodily un ion, should not also al low
same-sex cou ples to marry, par tic u larly when some of
those cou ples may in tend to be come par ents through adop -
tion or as sisted re pro duc tion262. More over, the in sis tence
that gen der complementarity is es sen tial to mar riage and to 
parenting runs con trary to con tem po rary fam ily law, which
re flects the trans for ma tion from the com mon law model of
mar riage with its fixed, hi er ar chi cal roles of hus band and
wife and even from the com ple men tary roles of sep a rate
spheres ide ol ogy to the pres ent day con cep tion of mar riage
as an equal part ner ship. So, too, the law of par ent age and
the law of cus tody largely re ject pref er ences in fa vor of
mother or based on pre mises about gen der dif fer ences in
parenting.263 Courts have re peat edly re jected ap peals to
pro cre ation and to op ti mal child rear ing as ra tio nales for
ex clud ing same-sex cou ples from mar riage, point ing out
that pro cre ation is not a pre req ui site to mar riage and that
same-sex and op po site-sex cou ples are sim i larly sit u ated in 
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po lit i cal lib eral per spec tive. Macedo (2014) an a lyzes the George, An der -
son, and Girgis con cep tion of mar riage as an ex am ple of the “New Nat u ral
Law” and con cludes, with re spect to that con cep tion:
The law of a re li giously di verse po lit i cal com mu nity ought not to be based

— in deed, it may not le git i mately be based — on philo soph i cally or re li -
giously sec tar ian sys tems of thought such as that sup plied by the New
Nat u ral Law. The New Nat u ral Law’s con cep tion of mar riage and sex is
per fectly re spect able if con ceived as the per fec tion ist ethic of those who
em brace its sys tem of ideas and com mit ments. If as serted as a guide to
the law that will be im posed on all, then it fails to re spect the range of rea -
son able views con cern ing mar riage and sex u al ity in our so ci ety.

262 George (n 169) 133-134.
263 For crit i cal eval u a tion of ap peals to gen der complementarity in light

of these changes in fam ily law, see the work of Su san Frelich Appleton
(2013, pp. 237-245) or Linda C. McClain (2006a, pp. 327-343).
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their ca pac ity to be lov ing, re spon si ble par ents.264 Here,
courts are also con sid er ing and re ject ing moral ar gu ments:
that, some how, hav ing gay or les bian par ents is harm ful to
child out comes. In stead, in spired by Jus tice Ken nedy’s ref -
er ence in Wind sor [2013] 133 S. Ct. 2675 to the hu mil i a tion 
that chil dren of law fully mar ried same-sex cou ples face
when the fed eral gov ern ment does not rec og nize their mar -
riage, courts strik ing down state mar riage laws stress the
harm to chil dren from not al low ing their par ents to marry
or have their mar riages rec og nized (at 2695).

Ef fec tive re but tals of ar gu ments against re vis ing civil
mar riage laws to per mit same-sex mar riage may well be
avail able un der Dworkin’s frame work, but I be lieve the dis -
tinc tion (sup ported by po lit i cal lib er al ism as well as by the
re li gion clauses of the Con sti tu tion) be tween civil and re li -
gious mar riage makes it eas ier to make such re but tals, be -
cause one need not prove who has the better view of what
mar riage ‘re ally’ is, de pend ing upon one’s eth i cal con vic -
tions about the uni verse and about value. That said, a re -
cent fed eral dis trict court opin ion strik ing down Vir ginia’s
stat u tory and con sti tu tional ban on mar riage by two per -
sons of the same-sex does pro vide a fruit ful ex am ple of a
Dworkinian idea of bat tles over an in ter pre tive con cept
(Bostic v. Rainey [2014] 970 F. Supp. 2d 456). Judge
Arenda Wright Allen ob served that all the par ties be fore her 
‘ap pre ci ate the sa cred prin ci ples em bod ied in our fun da -
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264 An early ex am ple is Goodridge [2003] 798 N.E.2d 941 at 954. A re -

cent ex am ple is DeBoer v. Snyder [2014] 973 F. Supp. 2d 757, in which
there was a bench trial on the chal lenge brought by same-sex cou ples to
Mich i gan’s con sti tu tional amend ment bar ring mar riage by same-sex cou -
ples or rec og ni tion of such mar riages. The State of Mich i gan ar gued that
one jus ti fi ca tion for Mich i gan’s mar riage amend ment was ‘the prem ise
that het ero sex ual mar ried cou ples pro vide the op ti mal en vi ron ment for

rais ing chil dren’ DeBoer [2014] 973 F. Supp. 2d 757 at 770. The court re -
jected that ra tio nale, find ing that ‘state de fen dants cited a small num ber
of out lier stud ies in sup port of the op ti mal child-rear ing ra tio nale’, but
that ‘the over whelm ing weight of the sci en tific ev i dence sup ports the “no

dif fer ences” view point’ DeBoer [2014] 973 F. Supp. 2d 757 at 770-771.
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men tal right to marry’; that is, each ‘cher ishes the com mit -
ment dem on strated in the cel e bra tion of mar riage’ and ‘em -
braces the Su preme Court’s char ac ter iza tion of mar riage as 
“the most im por tant re la tion in life” and “the foun da tion of
the fam ily and so ci ety, with out which there could be nei -
ther civ i li za tion nor prog ress”’ (Bostic [2014] 970 F. Supp.
2d 456 at 471). ‘Re gret ta bly’, she con tin ued, ‘the Pro po -
nents and the Op po nents of Vir ginia’s Mar riage Laws part
ways de spite this shared rev er ence for mar riage... over a
dis pute re gard ing who among Vir ginia’s cit i zenry may ex er -
cise the fun da men tal right to marry’ (Bostic [2014] 970 F.
Supp. 2d 456 at 472). The court re solved that dis pute by
ap peal ing to con sti tu tional prin ci ples, that is, prin ci ples of
due pro cess lib erty and equal pro tec tion and Wind sor’s
teach ing that the state’s au thor ity to reg u late mar riage is
sub ject to the fed eral con sti tu tion, by anal ogy to Lov ing.
Judge Allen re jected the idea that plain tiffs sought to ex er -
cise a ‘new’ right, coun ter ing that they sim ply sought to en -
joy the ‘same’ right en joyed by ‘het ero sex ual in di vid u als:
the right to make a pub lic com mit ment to form an ex clu sive 
re la tion ship and cre ate a fam ily with a part ner with whom
the per son shares an in ti mate and sus tain ing emo tional
bond’ (Bostic [2014] 970 F. Supp. 2d 456 at 472). Such a
right, she con tin ued, quot ing an other fed eral dis trict rul ing
strik ing down Utah’s mar riage ban, ‘is deeply rooted in the
na tion’s his tory and im plicit in the con cept of or dered lib -
erty be cause it pro tects an in di vid ual’s abil ity to make
deeply per sonal choices about love and fam ily free from
gov ern ment in ter fer ence’ (Bostic [2014] 970 F. Supp. 2d 456 
at 472). To frame this in Dworkin’s ap proach, this in ter pre -
ta tion of the right to marry pro tects an in di vid ual’s right to
eth i cal in de pend ence in the foun da tional mat ter of in ti mate 
life. Re call Dworkin’s in sis tence, in all of his work, that,
pur su ant to prin ci ples of dig nity, co er cive gov ern ment is le -
git i mate only when it at tempts to show equal con cern for
the fates of all it gov erns and full re spect for their per sonal
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re spon si bil ity for their own lives265. Dworkin might ob serve
that a state’s fail ure to rec og nize a valid out of state mar -
riage en tered into by its cit i zens or its ban on mar riage by
same-sex cou ples failed to show equal con cern for fate of all 
it gov erns or to re spect their dig nity. Here, the lib eral use
by the fed eral dis trict courts in Vir ginia, Utah, Oklahoma,
and else where of Jus tice Ken nedy’s lan guage in Wind sor
for ti fies this point: in ad di tion to not show ing re spect for
their eth i cal in de pend ence by re spect ing their choice of
mar riage part ner, these re stric tions ‘de mean’ their ex is -
tence, hu mil i ate their chil dren, and so forth.266

The brev ity of Re li gion with out God leaves a reader want -
ing to know how Dworkin might ad dress the ex plo sion of
ev i dent con flicts, as more states change their civil mar riage
laws, be tween re li gious lib erty and mar riage equal ity. This
is the con flict, as dis cussed pre vi ously, of which George
and his col leagues fre quently write. In vok ing the rhet o ric of 
the dis sent ing opin ions in Wind sor, they warn that, ‘[b]y
deem ing con ju gal mar riage sup port ers big ots, the [Su -
preme] Court makes it eas ier for law mak ers and courts to
use anti-dis crim i na tion laws and pub lic ed u ca tion to drive
us to the mar gins of pub lic life’267 Reframed as a right to
eth i cal in de pend ence, rather than a spe cial right, what sort 
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265 Dworkin (n 3) 145-147. Stated, ‘It is in con sis tent with some one’s
dig nity ever to sub mit to the co er cive au thor ity of oth ers in de cid ing what
role re li gious or com pa ra ble eth i cal val ues should play in his life, so the
part ner ship con cep tion re quires some guar an tee that the ma jor ity will
not im pose its will in those mat ters...

266 For ex am ple, De Leon [2014] 2014 WL 715741 [on line] states,
‘Texas’s cur rent mar riage laws deny ho mo sex ual cou ples the right to
marry, and in do ing so, de mean their dig nity for no le git i mate rea son’.

267 Girgis (n 255). In Wind sor [2013] 133 S. Ct. 2675, Jus tice Alito con -
tends that to ap ply height ened scru tiny to DOMA would ‘cast all those
who cling to tra di tional be liefs about the na ture of mar riage in the role of
big ots or su per sti tious fools’ (at 2717-2718), and Chief Jus tice Rob erts
states, ‘[W]ithout some more con vinc ing ev i dence that [DOMA’s] prin ci pal
mo tive was to cod ify mal ice, and that it fur thered no le git i mate gov ern -
men tal in ter ests, I would not tar the po lit i cal branches with the brush of
big otry’ (at 2696).
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of right does a re li gious per son have to, for ex am ple, re fuse
goods and ser vices to a same-sex cou ple be cause to do so,
he or she ar gues, com pro mises the abil ity to de fine eth i cal
val ues and live by those val ues?268 If a re li gious per son is a
pub lic of fi cial, may he or she be free to re fuse to is sue a
mar riage li cense due to re li gious con vic tion? Dworkin269 of -
fers only a brief hint of his ap proach, when he con sid ers
how the re quire ment of ‘equal con cern’ might bear on the
ques tion of ex emp tions from the ob li ga tion to obey gen eral,
non dis crim i na tory laws. Gov ern ment, he says, must ‘no tice 
whether any group re gards the ac tiv ity it pro poses to pro -
hibit or bur den as a sa cred duty’, and if so, ‘must con sider
whether equal con cern for that group re quires an ex emp -
tion or other ame lio ra tion’, if giv ing one can be done ‘with
no sig nif i cant dam age to the pol icy in play’270. Con trary to
what ac tu ally hap pened in Mas sa chu setts, thus, Dworkin
writes that ‘fi nanc ing Cath o lic adop tion agen cies that do
not ac cept same-sex cou ples as can di dates, on the same
terms as fi nanc ing agen cies that do, might be jus ti fied in
that way, pro vided that enough of the lat ter are avail able so 
that nei ther ba bies nor same-sex cou ples seek ing a baby
are in jured’271. But he also ar gues for the ‘pri or ity of non -
dis crim i na tory col lec tive gov ern ment over pri vate re li gious
ex er cise’ as ‘in ev i ta ble and right’, for ex am ple, re fus ing an
ex emp tion when giv ing one ‘would put peo ple at a se ri ous
risk that it is the pur pose of the law to avoid’272. I re gret
that we can not look for ward to Dworkin’s fur ther con tri bu -
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268 A prom i nent case in voked in these dis cus sions is Elane Pho tog ra phy

v. Willock [2013] 284 P.3d 428, which up holds the lower court’s rul ing
that ap ply ing New Mex ico’s pub lic ac com mo da tion law to a pho tog ra pher
who re fused, be cause of Chris tian be liefs, to pho to graph a same-sex com -
mit ment cer e mony did not vi o late the Free Ex er cise Clause of the First

Amend ment (at 445). The Su preme Court de clined to hear the case (Elane

Pho tog ra phy [2013] 284 P.3d 428 at 445).
269 Dworkin (n 1) 136.
270 Ibid.
271 Ibid.
272 Ibid 136-137.
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tion on the re li gious ex emp tion and re li gious ac com mo da -
tions is sues, which are likely to be of in creas ing con cern as
new po lit i cal ma jor i ties ex pand pro tec tion of per sons from
dis crim i na tion based on sex ual ori en ta tion, in clud ing in
civil mar riage laws.

V. CONCLUSION

I con clude this Ar ti cle on a more per sonal note. At a sym -
po sium held at Boston Uni ver sity School of Law sev eral
years ago, Dworkin, in of fer ing a re sponse to the many
com men tar ies on his manu script for Jus tice for Hedge hogs, 
re marked that the event —gath er ing nu mer ous peo ple to
‘come to gether to dis cuss a book of mine’ be fore pub li ca tion 
so he could ‘ben e fit from what they say’— was his vi sion of
heaven. He con tin ued: ‘The best part is that I don’t even
have to die’. In the fi nal chap ter of Re li gion with out God,
Dworkin be gins by re port ing Woody Allen’s quip, when he
‘was told that he would live on in his work’, that ‘he would
rather live on in his apart ment’273. It has been a pal pa ble if
bit ter sweet plea sure to read Dworkin’s fi nal book, Re li gion
with out God, mind ful that he had ‘planned to greatly ex tend 
his treat ment of the sub ject over the next few years’, but
was pre vented from do ing so by ill ness274. The book is
based on lec tures, which are so viv idly and char ac ter is ti -
cally in Dworkin’s voice that it is re ally like be ing in a
room hear ing him speak again. As Moshe Halbertal ob -
serves275, a unique fea ture of Re li gion with out God is that
Dworkin ‘con veys a philo soph i cal, even spir i tual sen si bil -
ity’, with the am bi tion of bring ing about ‘a trans for ma tion
in the way we see the world and in the stance we take to -
ward the most ba sic fea tures of our ex is tence’. As I read Re -
li gion  with out God,  I thought bac k to the Ep i logue of Jus tice
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for Hedge hogs, in which Dworkin276 made this observation
about the im por tance of meet ing the chal lenge of liv ing well 
in one’s sit u a tion:

Re mem ber, too, that the stakes are more than mor tal.
With out dig nity our lives are only blinks of du ra tion. But if
we man age to lead a good life well, we cre ate some thing
more. We write a sub script to our mo ral ity. We make our
lives tiny di a monds in the cos mic sands.

This pas sage from Dworkin re minds me of one of my fa -
vor ite po ems, A Psalm of Life, by Henry Wadsworth
Longfellow. In it (Longefellow 1906, pp. 49-50)277, the poet
ex horts us that ‘Life is real! Life is ear nest’, and de clares:

Lives of great men all re mind us
We can make our lives sub lime,
And, de part ing, leave be hind us
Foot prints on the sands of time;
Foot prints, that per haps an other,
Sail ing o’er life’s sol emn main,
A for lorn and ship wrecked brother,
See ing, shall take heart again.
Let us, then, be up and do ing,
With a heart for any fate;
Still achiev ing, still pur su ing,

Learn to la bor and to wait.278
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