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THE RELEVANCE OF CLIMATE CHANGE
TO CONTRACT LAW

Gonzalo ViaL FOURCADE"

ABSTRACT: Climate change ts a problem with an extremely wide scope, both
in ils consequences and in the solutions required to tackle it. In this context,
this article reflects on whether climate change s a matter of legal significance
to the field of contract law. As a conclusion, il is argued that the phenomenon
us relevant for contract law for at least three reasons, namely: that such a legal
Sield provides tools that are useful to address the climate problem; that the climate
crisis raises several legal challenges for the field, and that climate change has
altered the legal landscape of contract law and will continue to do so.

KEeyworps: Climate Change, Contract Law, Relevance.

RESUMEN: £/ cambio climdtico es un problema de alcance sumamente amplio,
lanto en sus consecuencias como en las soluciones requeridas para enfrentarlo.
En este contexto, este articulo analiza st la crisis chmdtica es una materia de
relevancia para el derecho de contratos, y concluyendo que dicho_fendmeno reviste
umportancia para dicho campo por al menos tres razones, a saber: que el dere-
cho de contratos proporciona herramientas que son de utilidad para enfrentar la
emergencia cimdtica; que la crisis climdtica tmplica diversos desafios para el
mencionado campo del derecho, y que el cambio climdtico ha modificado el paisaje
del derecho de contratos y continuard haciéndolo.

PALABRAS CLAVE: Cambio climdtico, derecho de contratos, relevancia.

*

PhD in Law student at the University of Cambridge. He is a lawyer from Pontificia Uni-
versidad Catoélica and holds a master’s in environmental law and policy (Energy Track) from
Stanford Law School, obtained under a Fulbright scholarship and a scholarship from the Chil-
ean Government. Mr. Vial was partner at Bulnes, Urrutia & Bustamante, firm of litigation and
arbitration, for ten years. He taught Civil Procedure at Universidad Adolfo Ibafiez and Uni-
versidad Catolica and has more than eleven publications on dispute resolution. Email address:
vialfourcade@gmail.com.
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I. INTRODUCTION

International public law and international environmental law are the legal
fields that have been predominantly used to deal with the challenges arising
from climate change.! However, the impacts from the phenomenon are ex-
tremely wide in scope, as it has the potential to affect nearly all human and
natural systems on our planet.? As explained by Richardson, Steffen, and Liver-
man, the alterations that have been observed due to the climate tragedy “influ-
ence the conditions for all life on earth”.?

In the context of such a wide-ranging problem, it should not come as a
surprise that other legal fields, besides international public law, and interna-
tional environmental law, have been considered relevant in the fight against
the climate crisis. For instance, different authors have referred to the need of
addressing the matter under the lens of human rights law, constitutional law,
and administrative law, among other legal disciplines.* Therefore, it seems

I DANIEL BODANSKY, JUTTA BRUNNEE & LAvANYA RAJAMANT, INTERNATIONAL CLIMATE CHANGE
Law 11 (2017).

2 IPCC, 2014: CrivaTE CHANGE 2014: SYNTHESIS REPORT. CONTRIBUTION OF WORKING
Groups I, IT axp III TO THE FIFTH ASSESSMENT REPORT OF THE INTERGOVERNMENTAL PANEL ON
CrLiMATE CHANGE (Core Writing Team, R. K. Pachauri, and L. A. Meyer eds., 2015); IPCC,
2022: Summary for Policymakers in CLIMATE CHANGE 2022: IMPACTS, ADAPTATION, AND VULNE-
RABILITY. CIONTRIBUTION OF WORKING GROUP Il TO THE SIXTH ASSESSMENT REPORT OF THE
INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE (H.-O. Portner, D.C. Roberts, M. Tignor,
E.S. Poloczanska, K. Mintenbeck, A. Alegria, M. Craig, S. Langsdorf, S. Loschke, V. Méller, A.
Okem, B. Rama eds., 2022) available at: https://www.ipcc.ch/report/sixth-assessment-report-worki
ng-group-1i/.

3 KATHERINE RICHARDSON, WILL STEFFEN & DiaNa LivERMAN, CLIMATE CHANGE: GLOBAL
Risks, CHALLENGES AND DEcisions 101 (Cambridge University Press 2011).

* See Borja Sanchez Barroso, Retos del Derecho Constitucional a la Luz del Cambio Climdlico, in
SETENTA ANOS DE CONSTITUCION ITALIANA Y CUARENTA ANOS DE CONSTITUCION ESPANOLA (An-
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THE RELEVANCE OF CLIMATE CHANGE TO CONTRACT LAW 5

that dealing with the climate emergency is a task for which all possible hands
are needed.’

This article brings into the discussion a field that has been less associated
with climate challenges, namely: the law of contracts.® Particularly, the work
aims to develop an explanation of why climate change is a relevant issue for
contract law. By illustrating the importance of the relationship between the
former and the latter, this piece expects to justify the need to conduct research
at the intersection between the climate emergency and the mentioned legal
field. To achieve its objective, as 1s evident, the article starts with this introduc-
tory section, where its purpose and structure are expounded (Chapter I).

The work then describes the general context in which the analysis takes
place (Chapter II). This is done by explaining the science behind the climate
crisis and the most relevant global legal efforts that have been conducted to
address the matter.” In this regard, it must be noted that there is no intention
of bringing a new perspective to those topics or to treat them comprehensively,
as they are already well-developed in the literature and that would go beyond
the scope of this article. As mentioned, they are addressed just to provide the
necessary background to properly understand the reflections of this work.?

Subsequently, the article proceeds to develop its core argument, that is, to
explain why climate change is a matter of legal significance for contract law
(Chapter III). This stance is based on three main reasons, namely: that said
legal field provides tools that are useful to address the climate problem; that
the mentioned crisis raises several legal challenges in the mentioned field,
and that climate change has altered the legal landscape of contract law and
will continue to do so.

Finally, the last section of the article exposes the conclusions reached by this
work (Chapter I'V).

tonio Pérez Mira et al., 2020); Izaskun Linazasoro Espinoza, La buena administracion como regla de
adaptabilidad ante el cambio climdtico, 13 REVISTA DE DERECHO AMBIENTAL 145 (2020); Julie Fraser &
Laura Henderson, 7he human rights turn in climate change litigation and responsibilities of legal profession-
als, 40 (I) NETHERLANDS QUARTERLY OF HUumMAN RIGHTS 3 (2022).

5 Kim Bouwer, The Unsexy Future of Climate Change Litigation, 30 (3) JOURNAL OF ENVIRONMEN-
TAL Law 483, 485 (2018).

6 With the expression “the law of contracts™ this work refers to the different bodies of laws
and customs related to the concept of contract, despite the differences that it presents in some
jurisdictions. Regarding different definitions of the concept “contract”, see Hernan Corral,
La Definicion de Contrato en el Cédigo Civil Chileno y su Recepeion Doctrinal. Comparacion con el Sistema
Francés, in DERECHO DE LOS CONTRATOS: ESTUDIOS SOBRE TEMAS DE ACTUALIDAD (Hernan Cor-
ral & Guillerno Acuiia eds., 2004).

7 In other words, the background of this piece is provided by explaining what climate
change is, and what has been done about it from a global legal perspective.

8 Such background knowledge might be familiar to those with experience in climate issues,
but not to all the readers that might be interested in this article, like contract lawyers or disputes
resolution practitioners without previous knowledge on the subject.

Universidad Nacional Auténoma de México, 11J-BJV, 2023
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II. PROVIDING A BACKGROUND
FOR THE ANALYSIS

In order to provide the adequate context for an analysis that is focused on the
relationship between climate change and a specific legal field, as it is the law
of contracts, it seems appropriate to develop a general overview of two mat-
ters: (1) what the climate crisis is, and (2) what kind of global legal efforts have
been conducted in order to tackle it.” This will offer to the reader lacking a
background on climate issues a general understanding of climate change and
its relationship with the legal arena (broadly conceived).!?

Furthermore, as it will be observed below, the description of those circum-
stances illustrates two situations that are functional to the argument made in
this article.!! In the first place, that climate change involves challenges that are
notoriously wide in scope, so it should come as no surprise that different legal
fields, including the law of contracts, have a role to play in finding a solution to
the problem, or can be affected by the situation. And secondly, that the para-
digmatic work conducted under international frameworks in order to tackle
the climate crisis currently recognizes the importance of private actors in that
quest. This makes more credible, at least in principle, a statement that climate
change is a relevant matter for the law of contracts: a legal field in which pri-
vate agents usually take center stage.!?

1. The Science Belund Climate Change

Climate change refers to “long-term shifts in temperatures and weather
patterns”.!3 These alterations can be caused by natural reasons,'* but since the
beginning of the 19th century, human activity has been their main driver, es-

9 This was anticipated in the previous chapter of this article. See Chapter .

10 As explained before, such background might be familiar to those with experience in cli-
mate issues, but not to all the readers that might be interested in this article.

" That is that climate change is a relevant issue for the law of contracts.

12 In this regard, it must be noted that this work will not deepen into those two situations
that are functional its argument, as doing so would exceed the scope of this work. Those situ-
ations are just observations that are reached while providing the general background for the
core argument of this article, and that help, in a way, to support it.

13" United Nations, Climate Action: What is Climate Change available at: hitps://www.un.org/en/cli
matechange/what-is-climate-change. 'The Glossary of Annex II of the Synthesis Report, produced in
the context of the Fifth Assessment Report of the Intergovernmental Panel on Climate Change
(IPCC), states the following regarding climate change “Climate change refers to a change in
the state of the climate that can be identified (e.g., by using statistical tests) by changes in the
mean and/or the variability of its properties and that persists for an extended period, typically
decades or longer”. IPCC, 2014 Sy~NTHESIS REPORT, supra note 2.

14 For example, due to “variations in the solar cycle”. United Nations, supra note 13.

Universidad Nacional Auténoma de México, 11J-BJV, 2023
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pecially due to the emission of greenhouse gases from the combustion of fossil
fuels.!® Those gases trap the heat of the sun —more precisely the terrestrial ra-
diation flowing from the earth’s surface— producing a raise in temperatures:
the famous greenhouse effect. !

The current concentration of greenhouse gas emissions is the highest in
the last two million years.!” Among the main gases that produce the green-
house effect are carbon dioxide (CO,), nitrous oxide and methane.'® CO, has
traditionally been the target of measures aiming to mitigate climate change
because, once added to the atmosphere, it can stay around for a long period
of time: between 300 and 1000 years.!? Thus, the changes in the atmosphere
produced by CO, emissions will remain there for generations.? Also, this gas
has been an issue of concern due to the increase of its concentration during
the last centuries, and because it is the main greenhouse gas emitted by hu-
man activities.?! Other reasons also explain the worries about this element.??

Greenhouse emissions have an impact on the climate regardless of the ju-
risdiction where they are produced. In other words, the causes and effects of
climate change are global.?® That is why measures to mitigate the climate crisis

15 TPCC, 2014 Sy~nTHESIS REPORT, supra note 2; IPCC, Summary for Policy Makers, in CLIMATE
CHANGE 2021: THE PrysicaL ScieNcE Basis (2021) available at: Attps://www.ipec.ch/report/six
th-assessment-report-working-group-i/.

16 Margaret Rosso Grossman, Climate Change and the Individual, 66 THE AMERICAN JOURNAL OF
CoMPARATIVE Law (Issue suppl 1) 345, 346 (2018); UNrTED NATIONS, supra note 13.

17" UNiTED NATIONS, supra note 13.

18 CEPAL, Acerca del Cambio Climdtico available at: htips://www.cepal.org/es/temas/cambio-clima
tico/acerca-cambio-climatico; Charles D. Keeling, Climate Change and Carbon Dioxide: An Introduction, 94
(16) Proc. NaTL. Acap. Scr. 8273, 8275 (1997). Regarding the mentioned gases, the following
was stated already in 1997: “Broadly speaking, climatic change is caused by... These processes
are mainly natural, but some, at least, are susceptible to human influence. Processes that involve
the so-called greenhouse gases are probably the most critical candidates. These greenhouse gas-
es, mainly carbon dioxide but including others such as methane, nitrous oxide, and halocarbons,
enter the air mainly as by-products of the combustion of coal, natural gas, and petroleum, and
to a lesser degree through other industrial and agricultural activities... As they build up, these
gases trap radiation upwelling from the Earth’s surface. The expected consequence is rising
temperature at the Earth’s surface unless some compensating process cancels out this tendency”.

19 Alan Buis, The Atmosphere: Getting a Handle on Carbon Dioxide, NASA. GLOBAL CLIMATE CHAN-
GE (2019) available at: https://climate.nasa.gov/news/ 2915/ the-atmosphere-getting-a-handle-on-carbon-
dioxide/.

20 14

21 Keeling, supra note 18; ANDREW DESSLER, INTRODUCTION TO MODERN CLIMATE CHANGE,
67 (2nd ed., Cambridge University Press, 2017).

22 Those other reasons are not developed in this article because that would go beyond the
scope of this work. This also explains why this article does not refer further to other greenhouse
gases. As mentioned in the introductory chapter, this chapter, A. The science behind climate change,
only aims to provide the necessary background to understand the argument that is developed in
chapter III of this work (Climate change: A relevant issue _for contract law).

23 Bodansky, supra note 1.
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require a world-wide policy.?* In this regard, Smil has stated that “[s]ubstantial
decline of carbon emissions, even an instant decarbonization of energy supply
in a major advanced economy, makes little difference as long as the greenhouse
gas emissions from other sources and from other countries keep on rising”.?

In 2017, the warming induced by human activity reached approximately
1 degree Celsius (°C)) above the preindustrial level,?0 and it is likely to reach
1.5°C between 2030 and 2052 at the current increase rate.?’ In the meantime,
relevant changes have been observed: the atmosphere and oceans are warmer,
the sea level has risen, and lower amounts of ice and snow are present.?® The
year 2019 was the second hottest of all time, and the decade that started in
2010 was the hottest ever recorded.?

Climate change is a global problem that has the potential to affect nearly
all systems of our planet,* both human and natural.?! Indeed, besides involv-
ing changes to weather systems and temperatures, the climate crisis includes
risks to health, livelihoods, food security, water supply, human security, eco-
nomic growth, biodiversity, and ecosystems,*? among other hazards.?? So far,

2t As stated by an author, “Climate change is par excellence a global problem —the «common
concern» of humanity, to use the language of the UNFCCC— potentially affecting all States,
and for which global solutions are essential”. Alan Boyle & Navraj Singh Ghaleigh, Climate Chan-
ge and International Law Beyond the UNFCCC, in THE OXFORD HANDBOOK OF INTERNATIONAL CLIMA-
TE GHANGE Law 27 (Cinnamon P. Carlarne, Kevin R. Gray & Richard G. Tarasofsky eds., 2016).

25 Vaclav Smil, What we need to know about the pace of decarbonization, 3 (2) SUBSTANTIA (Suppl.
2) 69, 73 (2019).

%6 The “Glossary” of the Special Report by the Intergovernmental Panel on Climate Chan-
ge titled “Global Warming of 1.5°C” defines “Pre-industrial” in the following terms: “The
multi-century period prior to the onset of largescale industrial activity around 1750. The refe-
rence period 1850-1900 is used to approximate pre-industrial global mean surface temperature
(GMST)”. IPCC, Glossary, in GLOBAL WARMING OF 1.5°C (2018) available at: https://www.ipec.
ch/sr15/.

27 1PCC, Summary for Policy Makers, in GLOBAL WARMING OF 1.5°C, 8-9 (2018) available at:
hitps://www.ipec.ch/sr15/.

2% TPCC, 2014 Sy~nTHESIS REPORT, supra note 2.

29 United Nations, Objetivo 13: Adoptar Medidas Urgentes para Combatir el Cambio Climdtico y sus
Lfectos (December 8, 2021) available at: Attps://www.un.org/sustainabledevelopment/es/climate-ch
ange-2/.

30 TPCC, 2014 SyNTHESTS REPORT, supra note 2; IPCC, 2022 SUMMARY FOR Poricy MAKERS,
supra note 2.

S Id

32 IPCC, Summary for Policy Makers, supra note 27, at 8-9.

33 The impacts flowing from the climate crisis have been categorized in different ways in the
academic literature. In this regard, it is common to distinguish between the physical changes
in the climate system and the ways in which those changes affect human and natural systems.
The first group of impacts includes an increase in the average global temperature, changes in
the amounts, forms, and patterns of precipitations, a rise in the sea level, the acidification of the
oceans, and more extreme weather events. The second group of consequences encompasses
the most varied effects. For instance, climate alterations have affected human health, food
security, water availability, and several types of ecosystems. Even geopolitical consequences,

Universidad Nacional Auténoma de México, 11J-BJV, 2023
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human-induced climate change has caused extensive negative impacts, losses
and damages to nature and humans.?* In this regard, Gardiner states that
“[h]Jumanity stands on a precipice. Mainstream science tells us that climate
change is real, accelerating, and might credibly result in global catastrophe™.3?

The higher the temperature increases, the greater the problems and chal-
lenges arising from climate change become.?¢ That is why common efforts to
tackle the problem have emphasized the need to restrain the increase of tem-
perature. As explained by the Intergovernmental Panel on Climate Change
(IPCC), perhaps the most relevant scientific body in charge of studying and
explaining the climate crisis,?’ there is high confidence in that the risks derived
from climate change are higher for global warming of 1.5°C than at present,
but lower than if the increase of temperatures reaches 2°C.%8

There is little contention on the scientific basis of the climate crisis.?? This
can be attributed substantially to the IPCC, the United Nations body in charge

like migrations due to changing climate conditions, have been attributed to the crisis. Another
way of classifying the impacts of climate change is to distinguish between those effects that
have already occurred from those that could potentially be observed in the future. Indeed,
when the impacts derived from the climate crisis are mentioned, sometimes they are referred
as a certainty, and in other occasions as a possibility, or as the degree of confidence about the
occurrence of certain situations. As time goes by, more clarity exists regarding the effects of
the mentioned phenomenon. Finally, as an example regarding the possibilities of classifying
climate change impacts, it is also possible to distinguish between positive and negative impacts
derived from the climate crisis, as the concept of impact does not necessarily have a negative
connotation, and some regions could be favored by climate alterations. However, identifying
certain positive effects is scarcely a reason for optimism. The increase of global temperatures at
a rapid rate is necessarily and issue of concern. Indeed, tiny alterations in global temperatures
are related to important changes in the climate of the planet. Moreover, it is unlikely that a
different climate is going to be better, as human and natural systems are adapted to current
conditions. Such a possibility has been compared to a tailor-made suit: later changes in our
body are not going to improve how we fit into it. And there is also an issue with the increase
rate of global temperatures. Emerging from the last ice age was a process that took more than
10,000 years, thus the possibility of fast warming in a relatively short period of time is truly
concerning. The rate matters because it means less time to adapt to a changing planet: this is a
challenge that has never been faced by modern society. Regarding the foregoing, see Richard-
son, supra note 3, at 108-123; Andrew E. Dessler, INTRODUCTION TO CLIMATE CHANGE, 137-143
(Cambridge University Press, 2012); IPCC, 2022 Summary for Policy Makers, supra note 2.

3t IPCC, 2022 Summary for Policy Makers, supra note 2, at 7.

35 Stephen M. Gardiner, Geoengineering and Moral Schizophrenia — What is the Question?, in CLI-
MATE CHANGE GEOENGINEERING: PHILOSOPHICAL PERSPECTIVES, LEGAL ISSUES, AND GOVERNANCE
FraMEWORKS, 11 (Wil C.G. Burns & Andrew L. Strauss eds., 2013).

36 IPCC, Summary for Policy Makers, supra note 17, at 5.

37 Regarding the importance of the Intergovernmental Panel on Climate Change and some
factors that have contributed to it, see Navraj Singh Ghaleigh, Science and Climate Change Law —
The Role of the IPCC wn International Decision-Making, in THE OXFORD HANDBOOK OF INTERNATIONAL
CLivATE CHANGE Law 56 (Cinnamon P. Carlarne, Kevin R. Gray and Richard G. Tarasofsky
eds., 2016).

38 IPCC, Summary for Policy Makers, supra note 17, at 5.

39" Navraj, supra note 37, at 56.
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of assessing the science related to climate change.* The organization, formed
by diverse and prominent members, produces reports related to the scientific
grounds of climate change, its impacts, and the possible roads to handle it.*!
These reports have shaped the key milestones of the climate regime by ar-
ticulating the scientific concerns regarding the climate crisis.*? The science of
climate change shows that the world is facing a severe problem, perhaps “the
defining issue of our time”.*3

In sum, the science behind climate change illustrates the wide scope of the
climate crisis. The phenomenon is an extensive problem because it has the po-
tential to affect nearly all systems of our planet. Also, its wideness comes from
the solutions that must be adopted to tackle it, as addressing the problem re-
quires global and coordinated efforts.

2. Global Efforts to Build a Legal
Framework to the Crisis

Several multinational forums address the climate crisis.** The United Na-
tions Framework Convention on Climate Change (UNFCCC) is perhaps the
most relevant.* It provides a governance structure for international laws on
climate change and a platform to negotiate multilateral solutions to the prob-
lem.*6 The goal of the UNFCCC is to stabilize “greenhouse gas concentra-
tions in the atmosphere at a level that would prevent dangerous anthropogenic
interference with the climate system”.*’

Since 1994 the UNFCCC has led several global initiatives, among which

the Kyoto Protocol (1997),* the Copenhagen Accord (2009) and the Paris

0 TPCC, The Intergovernmental Panel on Climate Change, available at: https://www.ipcc.ch/.

' As explained by Navraj, “[t]he core of the IPCC’s work is its Assessment Reports, pro-
duced at the end of five-year (approximate) cycles of collation, drafting, and peer review, and
divided into three working groups, dealing respectively with the «Physical Science Basis of
Climate Change», «Climate Change Impact, Adaptation and Vulnerability», and «Mitigation
of Climate Change». The volumes are substantial, technical reports, running to thousands of
pages”. Navraj, supra note 37, at 61-63.

2 Id at 56.

3 Un1reED NATIONS, Climate Change (Peace, Dignity and Equality on a Healthy Planet), avail-
able at: https://www.un.org/en/global-issues/ climate-change.

# David Held & Charles Roger, Three Models of Global Climate Governance: From Kyoto to Paris
and Beyond, 9 (4) GrosaL PoLicy 527, 533 (2018).

5 IPCC, 2014 Sy~ntHESIS REPORT, supra note 2. The UNFCCC entered into force in 1994.

16 Boyle & Singh, supra note 24, at 29; Bodansky, Brunnée & Rajamani, supra note 1, at 118.

#7 UNFCCC, adopted May 9, 1992, entered into force March 21, 1994, 1771 UNTS 107
(UNFCCQ).

# Kyoro Protocor. 1o THE UNFCCC, adopted December 11, 1997, entered into force Feb-
ruary 16, 2005, 2303 UNTS (Kyoto Protocol).
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Agreement (2015)* are perhaps the most notable because they symbolize the
evolution of international climate change law.? Indeed, the Kyoto Protocol
has been considered “the thesis, the Copenhagen Accord the antithesis, and
the Paris Agreement the syntheses”.>! They outline the three main models of
global climate governance that have been applied.’?

The Kyoto Protocol followed the traditional approach at the time: a man-
datory top-down architecture, establishing an overall greenhouse gas reduc-
tion of 5% below 1990 during a first commitment period (2008-2012), for
which targets, a timetable, and compliances rules were agreed upon. It fol-
lowed a regulatory approach, according to which negotiated individual targets
were mandatory.’® However, it was criticized, among other reasons, for being
ecologically ineffective and for including reduction targets that were not based
on science.”*

The Copenhagen Accord shifted global governance on climate change to
a more voluntary approach, according to which each State would commit
freely to adopt particular actions. Even though the accord was criticized for
its lack of enforceability, it set a long-term target in order to limit the increase
in global temperatures to 2°C above pre-industrial levels with a more scien-
tific background than the Kyoto Protocol.”> Also, it made all major emitters
of greenhouse gases to engage in negotiations related to climate change.’¢
The Copenhagen Accord has been described as the complete opposite of the
Kyoto Protocol, “a political agreement built around bottom-up pledges giv-
ing states tremendous flexibility”.%’

The Paris Agreement, which is an international treaty,®® ratified the 2°C
target established in the Copenhagen Accord, adding an aspirational goal of a

4 Parts AGREEMENT TO THE UNFCCC, adopted December 12, 2015, entered into force
November 4, 2016, UNTS 1-54113 (Paris Agreement).

%0 Bodansky, Brunnée & Rajamani, supra note 1, at 10.

SUId

2" Held & Roger, supra note 44, at 528.

3 In this regard, it must be noted that, despite establishing an overall greenhouse reduction
goal, individual targets were agreed for the purpose of reaching such goal. As explained by Held
and Roger, “[a]n overall GHG reduction target was established (5 per cent below 1990 levels
during the first commitment period of 2008-2012), individual reduction targets were negoti-
ated, and once set, parties were legally obligated to meet their commitments”. Id at 529.

5 Also, it was criticized on the basis that its threat of enforcement was not credible, that it
excluded states that were becoming major emitters, and that it only considered a small num-
ber of states. This last characteristic —only including a small number of signatories— would
allow big polluting entities to escape from the troublesome of the treaty just by migrating to
unregulated jurisdictions. /d.

3 Id at 529-532.

% Boyle & Singh, supra note 25, at 35.

7

&

Bodansky, Brunnée & Rajamani, supra note 1, at 351.
% And thus a “wholly different kind of instrument than the Copenhagen Accord”. Held &
Roger, supra note 44, at 532.
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1.5°C limit in the rise of global temperatures.”® This international treaty mixes
voluntary and regulatory elements: States inform their nationally determined con-
tributions (NDC),%* which despite being voluntary targets regarding emission
reductions come with procedural obligations, like updating them and publish-
ing reports tracking emissions.®! The Paris Agreement is a hybrid between the
Kyoto Protocol and the Copenhagen Accord, “a legally binding instrument
with some non-binding elements, and combines bottom-up, nationally deter-
mined contributions (NDCs) with internationally negotiated rules to promote
ambition and accountability”.5?

It must be noted that the Paris Agreement highlights the importance of non-
state and sub-state actors in the fight against climate change.®® As explained by
Streck, such a treaty encourages “sub-national governments, corporations and
civil society to contribute to reaching ambitious climate goals”.5* This consti-
tutes a transition from the design of the Kyoto Protocol,® in which private
actors have gone from opponents to partners.®® In other words, the evolution
of global climate governance shows that private actors are expected to play a
crucial role in dealing with the climate emergency.®” Therefore, it is logical that
the law of contracts has a role to play in such task, as agreements have been
commonly used by private parties to regulate their conducts on certain matters.

That said, the following section of this work reflects on the relevance of
climate change to the field of contract law, developing three reasons that allow

9 Id.

60 In the lead up to the Paris Agreement, states developed their intended nationally deter-
mined contributions (INDC), which convert into a NDC when they formally join the men-
tioned international treaty.

1 Ibid. at 532-33. Held and Roger, within the cited text, explain the hybrid structure of the
Paris Agreement in the following words: “At the heart of the Paris Agreement are the nationally
determined contributions (NDCis), which are the «pledges» that parties aim to achieve... they
are not up for negotiation... The agreement does not obligate parties to meet their pledges. .. At
the same time, however, the Paris Agreement... setting states’ pledges within a legally binding
framework that builds around them a range of important procedural obligations. For instance,
each party must prepare, communicate and maintain an NDC that reflects their...”.

62" Bodansky, Brunnée & Rajamani, supra note 1, at 351.

63 Held & Roger, supra note 44.

6% Charlotte Streck, Filling in_for Governments? The Role of the Private Actors in the International Cli-
mate Regime, 17 (1) JOURNAL FOR EUROPEAN ENVIRONMENTAL AND PLANNING Law 5 (2020).

% Id

66 Ibid. at 16.

67 Tt has been pointed out that during the negotiations of the Paris Agreement the private
sector assumed a visible role. For instance, by organizing events in parallel to the negotiations
of the treaty. In fact, it is a necessity that private actors play a role in the fight against climate
change. That is in line with the importance and influence that they have gained in the global
context within the last decades. By way of example, on many occasions, the access to technolo-
gies and investments needed to tackle the climate crisis will rest on private parties. Regarding
the role of private actors in addressing climate change, see Streck, supra note 64.
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to sustain, at the same time, that the climate crisis is an important issue for the
law in general and specifically for the law of contracts.

III. CLiMATE CHANGE: A RELEVANT LEGAL
IssUE FOR CONTRACT Law

Climate change is not only a scientific concern, but also a relevant matter for
the law in general.%® Indeed, the phenomenon can be considered an issue of
legal significance for at least three reasons. First, because reaching a solution
to the problem requires the use of legal tools. Second, because it raises several
legal challenges. And finally, because it has altered the legal landscape and will
continue to do so.

In this regard, it must be noted that contract law has something to say in
each of the mentioned situations. In other words, the same reasons that ex-
plain why the climate crisis is a relevant concern for the law in general allow us
to sustain that climate change is an important matter for the law of contracts.%

The foregoing argument is developed in this chapter under a suitable struc-
ture. Indeed, the chapter is divided into three subchapters, each of them de-
voted to one of the reasons mentioned above. Thus, the first subchapter refers
to the law as a tool to address the climate crisis; the second analyses climate
change as a source of legal challenges; and the third describes how the cli-
mate emergency has altered the legal landscape and will continue to do so.”
The 1deas exposed in those subchapters follow the same order. First, they refer
to indistinct legal fields (different from the law of contracts) in order to illus-
trate how climate change interacts in a meaningful way with the law in gen-
eral. Then, they give examples portraying how those relationships also occur
specifically within the law of contracts. Finally, they subsume those contract

% That could partially explain the considerable number of legal works on the matter, the
significant number of lawyers dedicated to the subject, and the large number of courses in this
regard taught by law schools. Regarding some of the legal challenges that climate change in-
volves, see Elizabeth Fisher, Eloise Scotford & Emily Barritt, The Legally Disruptive Nature of Climate
Change, 80 (2) THE MODERN Law Review 173-201 (2017).

69 Regarding the above, it must be noted that many people might consider as something
rather natural for the legal field in general, to play a role in solving the climate crisis, and to be
challenged and impacted by such phenomenon, in other words: to have a significant relation-
ship with the climate emergency. Indeed, addressing climate change requires global and coor-
dinated action, and legal systems have been traditionally used to regulate conducts. Also, the
phenomenon has the potential to affect nearly all human and natural systems of our planet, so
it is no wonder it has impacted several disciplines, including the legal science. However, it is less
obvious that exactly the same can be said of the law of contracts in specific. In regard to the
statement that legal systems have been used to regulate the conduct of individuals involved in
them, see Yuval Shany, THE COMPETING JURISDICTIONS OF INTERNATIONAL CGOURTS AND TRIBU-
NALS, 1-2 (OXFORD UNIVERSITY PRESS 2005).

70" Accordingly, the chapter The solution requires legal efforts, chapter Source of Legal Challenges,
and chapter Changing the Legal Landscape.
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law examples within broader conceptual categories, that pretend to reflect
the general ways in which such legal fields and climate change interact.”!

Now, the reasons explaining why climate change is an issue of legal signifi-
cance, for the law in general and specifically to the field of contract law, are
developed below.

1. The Solution Requires Legal Efforts

A solution to the climate crisis requires global efforts,”?> but coordinating
different states towards a same goal is not an easy task.”® Moreover, address-
ing climate change faces additional complications, like divergent political
agendas,”* economic concerns,” or the temptation to leave the solution to
others.” In this context, a solution demands a system to organize, bind, and
enforce different responsibilities in a cooperative manner on a global scale.””
This must be done, and has been done, using legal instruments.

In this regard, it has been stated that the problem of climate change “dic-
tate[s] robust international cooperation within a structured framework”,”® and
that international law delivers “a framework for structured cooperation among
states on key global challenges”.” Accordingly, climate change has been tra-
ditionally the subject of international public law and international environ-
mental law.2? This is logical considering that the solution requires global coo-
peration by different countries under a suitable framework,?! and also, that the
evolution of climate change law “stem[s] from the basic tenets of international
environmental law”.82

7' As a tool, as a challenge, and as an alteration. In other words, the idea is not to list all the
particular situations that can portray an interaction between climate change and contract law
(which could be countless), but to use some of them to identity categories that can illustrate
such relationship in a broader way.

72" Regarding the need of global and coordinated action to tackle climate change, see Fran-
cisca Aguayo, Ll cambio climdtico como problema global: herramientas juridicas para concihar ambicion y
¢ficacia y el rol del Acuerdo de Paris, 34 (1) DEsaFios 1 (2022).

73 Bodansky, Brunnée & Rajamani, supra note 1, at 2-4.

7+ Aguayo, supra note 72.

5 Ibid. at 5.
6

<

Bodansky, Brunnée & Rajamani, supra note 1, at 2-3.

-~

7 As stated by Bondi, “[t]he need for an effective international framework for cooperation
was recognized quite early in the diplomatic discourse on responses to climate change”. Dan
Bondi, Foreword, in THE OXFORD HANDBOOK OF INTERNATIONAL CLIMATE CHANGE Law (Cinna-
mon P. Carlarne, Kevin R. Gray & Richard G. Tarasofsky eds., 2016).

78 Ibid. at VI.

1.

80" Bodansky, Brunnée & Rajamani, supra note 1.

81" Bondi, supra note 77.

82 Cinnamon Carlarne, Kevin R. Gray & Richard Tarasofsky, International Climate Change Lazo:
Mapping the Field, in THE OXFORD HANDBOOK OF INTERNATIONAL CLIMATE CHANGE Law 13 (Cin-
namon P. Carlarne, Kevin R. Gray & Richard G. Tarasofsky eds., 2016).
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Examples of the legal field trying to address the issue of climate change
by coordinating global efforts are varied. Perhaps the most paradigmatic are
those briefly described before in this work, namely: the Kyoto Protocol, the
Copenhagen Accord, and the Paris Agreement. They indeed portray how par-
ticipants of a global community can intend, by the use of legal instruments, to
coordinate the efforts to tackle the climate crisis on a global scale.?

However, climate change is not merely a challenge of international law, as
it involves different aspects of domestic policies.?* Even the implementation
of norms agreed under international frameworks “remains a constant point of
consternation for States, because the drivers of implementation operate firmly
in the realm of national interests and realpolitik”.8> Globalized events usually
operate on a sub-global level, expressing themselves locally despite their wide
scope.’® Thus, unsurprisingly, diverse areas of the law —besides international
law— have a role to play in addressing the climate crisis. In this task, all hands
are needed,?’ including the assistance from the law of contracts.

In this regard, some associations promote the fight against climate change
using contractual instruments. This is the case of The Chancery Lane Project,
which has developed climate-friendly clauses to be incorporated into contracts
in a way that can help to reach net-zero goals.® By way of example, some
clauses promote the cooperation between landlords and tenants regarding the
environmental performance of buildings,?? while others allow the incorpora-
tion of circular economy and sustainability principles into certain contrac-
tual relations,” or aim to enhance the possibility of transporting goods in the
greenest possible way.”!

More generally, it is possible to argue, following Howarth in examining the
relationship between environmental and private law,%? that contract law can

83 See A Global Efforts to Build a Legal Framework to the Crisis.
Bodansky, Brunnée & Rajamani, supra note 1, at 3.

5 Carlarne, Gray & Tarasofsky, supra note 82, at 14.

86 Paul Babie, Idea, Sovereignty, Fco-Colonialism and the Future - Four Reflections on Private Property
and Climate Change, 19 (3) GrirriTH Law REviEw 527, 528 (2010).

87 Bouwer, supra note 5.

8 The referred project made available “a net zero toolkit to provide lawyers and businesses
with climate clauses so they can take action and achieve their net zero targets”. THE Law Socr-
ETY, 1he Chancery Lane Project (2021) available at: https://www.lawsociety.org uk/topics/climate-change/
contracts-clauses-and-climate-change-the-net-zero-toolkit.

89 Tue Law Sociery, The Chancery Lane Project — Climate Clauses. Available at: https://chanceryla
neproject.org/climate-clauses/green-lease-clauses—for-irish-commercial-leases-promoting-co-operation-between-
landlords-and-tenants-concerning-the-environmental-performance-of-buildings/.

90 THe Law Sociery, The Chancery Lane Project — Climate Clauses. Available at: hitps://chancery
laneproject. org/climate-clauses/green-lease-clauses-for-irish-commercial-leases-incorporating-circular-economy-
and-sustainability-principles-into-a-service-charge-regime-landlords-regulations-and-landlords-works/'.

9 Tue Law Sociery, The Chancery Lane Project — Climate Clauses. Available at: https://chancery
laneproject.org/climate-clauses/green-fuel-requirement-and-termination-for-greener-carrier-or-shipper-maritime,/.

92 See David Howarth, Environmental Law and Private Law, in THE OXFORD HANDBOOK OF COM-
PARATIVE ENVIRONMENTAL Law (Emma Lees & Jorge E. Vinuales eds., 2019).
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act as climate change law in two different ways: developing contracts or clauses
in pursue of climate goals —as the examples given before—, and refusing to
facilitate contracts that aggravate climate change.”

Regarding the foregoing, it is worth stating that the possibility of private
actors driving climate action should not be surprising because civil society
has been playing a key role in different aspects of that quest, shaping debates
and strategies on the matter.” This was recognized in the Paris Agreement,
which enhanced the role of non-state actors in solving climate challenges, like
civil society groups, multinational corporations, cities, and others.? Further-
more, authors have reflected on the relationship between climate change and
private law,% highlighting the role that corporations?’ and private litigation
can play in the solution to the problem.” In fact, it seems that more research
should be devoted to the relationship between climate change and private
law, because the potential contributions of the field to solve the climate crisis
have been overlooked.”

Finally, in relation to the role of the law in the solution to climate change, it
must be noted that some suggest that the current legal structure is one of the
causes of the climate crisis, therefore a solution to the problem will not result
from reproducing the traditional legal doctrines.!?” However, even in that
scenario, the law needs to be part of the solution to climate change because
legal frameworks would still be essential to coordinate and enforce the global
and domestic efforts required to tackle the issue. In other words, an eventual
necessity to modify the legal landscape does not mean that a legal framework
is not required to address the climate problem. Perhaps that explains why
some scholars suggest that, when it comes to climate change and private law,
it is important to “rethink and reassess private law concepts like private prop-
erty, not to abolish them but to find new ways to conceive, think about, and

invoke them?”.10!

9 This affirmation follows the reasons exposed by Howarth in the article mentioned in the
previous footnote. /d.

9 See Hanna Reid et al., EXECUTIVE SUMMARY: SOUTHERN VOICES ON CLIMATE PoLicy CHOI-
CES: ANALYSIS OF AND LESSONS LEARNED FROM CIVIL SOCIETY ADVOCACY ON CLIMATE CHANGE
(2012) available at: Attps://pubs.iied.org/g05360; Melanie Murcott & Emily Webster, Litigation and
Regulatory Governance in the Age of the Anthropocene: the Case of Fracking in the Karoo, 11 (1-2) Transna-
tional Legal Theory 144, 145 (2020).

9 Held & Roger, supra note 44.

9 Babie, supra note 86, at 527; Myria W. Allen & Cristopher A. Craig, Rethinking Corporate
Soctal Responsibility in the Age of Climate Change: a communication perspective, INT. J. OF CORPORATE SOC.
ResponsisILITY, 1 (2016); Bouwer, supra note 5, at 483; Nicole Graham, Teaching Private Law in a
Climate Crisis, 40 (3) UNIVERSITY OF QUEENSLAND Law JOURNAL 403 (2021).

97 Allen & Craig, supra note 96.

9% Bouwer, supra note 5, at 499.

9 Bouwer, supra note 5, at 484.
100 Graham, supra note 96, at 407.

101" Babie, supra note 86, at 557.
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In sum, one reason to consider climate change as an issue of legal signifi-
cance for the law in general and specifically for the field of contract law is
that reaching a solution to the problem requires and is assisted by the use of
legal tools.

2. Source of Legal Challenges

Climate change is an abundant source of challenges in the most varied
legal fields.!%? The crisis has forced societies to deal with complex questions of
justice, especially in relation to intergenerational responsibility and social in-
equality, since the biggest costs of the problem are expected to fall on the poor-
est people of future generations.!?? In fact, even the chance of implementing
new technologies to address the climate crisis —climate engineering— comes
with legal questions, particularly about the responsibility and liability of those
behind such solutions in case they turn out to be disastrous.!**

Other legal challenges derived from climate change flow from the need to
provide a legal framework to address the problem. This entails several practi-
cal concerns, such as deciding on the regulatory approach that is most suit-
able to attract the global commitments that are required to tackle the climate
crisis, % establishing how climate laws should relate with norms of other legal
fields,'% or discussing whether climate change law should be even considered
as a legal field by itself.!7

Questions related to justice resurface at the time of crafting a legal frame-
work to deal with the climate crisis, especially when it comes to the distribution
between several countries of the burden of the measures that must be adopt-
ed.!% As noted by Carlarne, “[a] particular point of normative controversy
concerns the implementation of the principle of common but differentiated

102 Boyle & Singh, supra note 24, at 53.

103 Gardiner, supra note 35, at 16.

10% " See Jay Michaelson, Geoengineering and Climate Management: From Marginality to Inevitability, in
CLiMATE CHANGE GEOENGINEERING: PHILOSOPHICAL PERSPECTIVES, LEGAL ISSUES, AND GOVER-
NANCE FRAMEWORKS (Wil C.G. Burns & Andrew L. Strauss eds., 2013).

105 A regulatory one, like the one of the Kyoto Protocol, one that trust more on voluntarily
commitments, like the Copenhagen Accord, or another one with mixed characteristics, like the
Paris Agreement.

106 For instance, it is possible to raise legal questions on the relationship between climate
change law and private law on issues like the possibility of invoking climate infractions as the
basis for legal actions, or the chance to build a defense on having followed climate standards.
See Howarth, supra note 92, at 1113.

107" Carlarne, Gray & Tarasofsky, supra note 82, at 6.

108 This is a matter of intra-generational equity, rather than inter-generational. See Caatherine
Redgwell, Principles and Emerging Norms in International Law: Intra- and Inter-generational Equity, in THE
OxrORD HANDBOOK OF INTERNATIONAL CLIMATE CHANGE Law (Cinnamon P. Carlarne, Kevin
R. Gray & Richard G. Tarasofsky eds., 2016).
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responsibilities”,!%? since the UNFC.CC provides that the parties to the treaty
are expected to protect the climate system for current and future generations
“in accordance with their common but differentiated responsibilities and re-
spective capabilities”.!1?

Moreover, climate change is a source of legal challenges due to the physi-
cal and transitional risks that derive from the phenomenon.!!! Indeed, rains,
draughts, floods, technological breakthroughs, policies, and other events re-
lated to the climate crisis will generate problems requiring responses from
different legal fields.!!?

Regarding the foregoing, it must be stated that several cases submitted to
the courts portray the climate crisis as a disruptive situation for the legal field
and a constant source of legal dilemmas.!!? Indeed, courts have been forced
to consider whether law can acknowledge the climate crisis as a legal problem
and to develop responses accordingly. In this task, they have identified innu-
merable problems, including issues of procedure, state responsibility, statutory
interpretation, or liability, among other matters.''*

The law of contracts also faces challenges brought about by the climate cri-
sis.!19 For instance, on some occasions, the risks derived from climate change
will affect contractual relations and result in unexpected costs for one or more
of the parties of an agreement. In those situations, the pertinent rules of con-
tract law will have to determine how to allocate such risks between the parties.
In fact, even if the parties decide to allocate those risks by an explicit reference
in the agreement —for instance, by drafting a force majeure clause— that de-
cision will present its own particular challenges, like how to define the climate
crisis, or when it can be assumed that a certain event is a consequence of such
phenomenon. Thus, one type of challenge that the climate emergency pres-
ents to the law of contracts is the need to understand how such a phenomenon
interplays with the current legal rules.

Also, challenges to contract law arise from the need to answer questions like
whether to facilitate or refuse contracts that aggravate the climate crisis.!!% In

109 Carlarne, Gray & Tarasofsky, supra note 82, at 14.
110" Article 3 of UNFCCC.
1 Soledad Diaz Noriega et al., La Gestién de Riesgos Asociados al Cambio Climdtico (Management
Solutions 2020) available at: Attps://www.managementsolutions.com/sites/ default/files/publicaciones/
esp./gestion-riesgos-cambio-climatico.pdf; Alexandra Farmer, Maddy Foote & Jennie Morawetz, COV-
ID-19 Offers Force Majeure Lessons for Climate Planning (Kirkland & Ellis, Law 360, 2020) available at:
hitps://www.kirkland.com/publications/ article/202 0/ 07 /covid 1 9-force-majeure-lessons-climate-planning.

112 These problems reach the field of private law, whose logic and operation will be chal-
lenged. Graham, supra note 96.

113 Fisher, Scotford and Barritt, supra note 68.

14 Jhid. at 188.

15 Diaz et al., supra note 111; Farmer, Foote and Morawetz, supra note 111.

116 A similar question has been examined in an analysis regarding the relationship between
environmental and private law. See Howarth, supra note 92.
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those situations, the answers required seem to be related to the problem of
how far contract law can go in dealing with climate concerns.

One last type of challenge in the context of contract law relates to the out-
comes derived from the traditional understanding of how the pertinent doc-
trines should be applied. In this regard, it must be taken into account that
normally those doctrines were not crafted with climate concerns in mind, so
their traditional application can result in negative impacts on efforts to tackle
the climate crisis.!!” For instance, it is possible to mention a situation that took
place at the beginning of the century in the Chilean electricity system.!'® On
that occasion, a generator of electricity was forced, according to the applica-
tion of the pertinent contract law rules, to comply with a set of power purchase
agreements that it had subscribed. This occurred even though the circum-
stances of the electricity market had changed dramatically, making the fulfill-
ment of those agreements more expensive than expected and thus resulting in
enormous losses for the mentioned firm. What is relevant to this article is that,
in order to comply with the mentioned contracts, the energy producer had to
resort to less green means for the generation of electricity. Particularly, it had
to switch from natural gas, which was the original fuel, to diesel, a resource that
has a bigger footprint than the gas. As it can be noted, the situation described
was the result of the traditional application of contract law rules and had nega-
tive impacts on the efforts to tackle climate change.

In sum, the examples given illustrate that the phenomenon of climate chan-
ge is an issue of legal relevance, among other reasons, because it is a source of
varied legal challenges.

3. Changing the Legal Landscape

The climate change has modified the legal landscape in two different ways.
Firstly, new laws have been enacted to deal with the climate crisis. Secondly,
traditional legal fields have been affected by external factors related to the
phenomenon (different from new legislation), like the needs imposed by the cli-
mate emergency or a better understanding of its consequences, among other
situations.

The climate crisis has implied the crafting of novel norms that have evolved
swiftly, being now possible to speak of climate change law as a particular legal
field with its own principles.!!'” Moreover, new regulations are expected to

17 With regard to the mentioned situation that affected the Chilean electricity market, see

Felipe Bahamondez, Fallo Gasatacama: El Cambio de Circunstancias en los Contratos. Quo Vadis?, in SEN-
TENCIAS DEsTACADAS 2008, 351 (Arturo Fermandois and Rodrigo Delaveau eds., Libertad y De-
sarrollo, 2009); Karl Conrads & Carlos Berner, Una Mirada Contempordnea a la Revision del Contrato
de Suministro Eléctrico ante Fventos Imprevistos, 34 REVISTA CHILENA DE DERECHO PRIVADO 9 (2020).

118 More precisely, in what is currently the biggest and most important of the power systems
that provide electricity in the Chilean electricity market.

119 Raphael J. Heffron et al., A Treatise for Energy Law, 11 (1) JOURNAL OF WORLD ENERGY Law
AND BusiNgss 34, 37 (2018). It must be pointed out that there is controversy on whether climate
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appear in the future, because the current regime has not yet produced the
changes required to “effectively address the contemporary challenges of cli-
mate change”.!?0 Indeed, the success of current laws to deal with the crisis
has been described as “modest”.!?! However, despite the humble results, the
effects caused by the regulations created to address climate change have been
categorized as legal disruptions.'??

There are many examples of legal fields that have seen additions, restric-
tions, or modifications due to climate concerns. This is more evident in the
international law arena, where well-known global treaties like the Kyoto Pro-
tocol or the Paris Agreement have been forged to address the issue of climate
change.!?® At the domestic level, different laws in several countries have been
enacted to deal with the climate crisis, like regimes promoting cleaner electric-
ity or regulations seeking energy efficiency,'** which is understandable con-
sidering that the problem involves almost every aspect of domestic policies.!?>
According to the Grantham Research Institute on Climate Change and the
Environment, it is possible to register 2 637 “Climate laws and policies”.!?6

The field of contract law has also been impacted by climate change. For
instance, it is possible to observe some restrictions, impositions and measures
that affect the freedom of contract, a traditional principle of the mentioned
field.'?” By way of example, in the Chilean electricity market a recently en-
acted legal mandate prescribes that a percentage of the electricity obtained
from the grid by some energy traders must belong to non-conventional re-
newable energy sources.!?® It can force traders to contract with specific pro-
ducers to achieve the required minimums, instead of contracting with who
they want, and to the extent that they want.

Regarding the foregoing, it must be noted that new constraints on the free-
dom of contract will probably appear in the future, due to the serious conse-
quences of climate change, on the one side, and the modest success that cur-
rent laws have shown in dealing with that challenge, on the other side.

change law can be considered as a field of law by itself. For instance, other authors consider
it, at least in the case of international climate change law, to be imbedded within the fields of
public international law and international environmental law. Bodansky, Brunnée & Rajamani,
supra note 1, at 2.

120 Carlarne, Gray & Tarasofsky, supra note 82, at 4-5.

12" Bodansky, Brunnée & Rajamani, supra note 1, at 2.
122" Fisher, Scotford and Barritt, supra note 68, at 192.
123 Held & Roger, supra note 44.

124 Thid. at 592.

125" Bodansky, Brunnée & Rajamani, supra note 1, at 3.

126 Grantham Research Institute on Climate Change and the Environment, Climate Change
Laws of the World, available at: hitps://climate-laws.org/.

127 Notwithstanding the different critiques that have been made to such principle. Joaquin
Emilio Acosta Rodriguez & José Manuel Gual Acosta, La Delimitacién de la Libertad Contractual en
Virtud de Exigencias Sociales, 55 REvista ITUSTA (2021).

128 Conrads & Berner, supra note 117, at 23-25.
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Modifications to the landscape of contract law can also flow from external
factors related to climate change, they do not result from the enactment of new
legislation. For example, it is possible to imagine a situation in which a specific
consequence of the climate emergency appears as extremely profound, undis-
puted, worrying, evident, and well-known. A scenario like that could change
the ways in which the parties are allowed to allocate the risks flowing from the
mentioned situation, by impeding, for instance, a contractual clause to exclude
such type of events from frustrating a contract due to considerations of public
policy. In other words, matters that are subject to the possibility of being regu-
lated in a contract by the parties could completely or partially lose that feature.
That would amount to a modification in the current landscape of the field of
contract law.!?

Thus, in addition to the reasons given in the previous sections, it is possible
to sustain that climate change is an issue of legal significance, for the law in
general and specifically to the field of contract law, because it has modified the
legal landscape and will continue to do so.'3°

IV. CoNCLUSIONS

Climate change is a wide-reaching problem, both in its consequences and in the
solutions required to tackle it. Indeed, the crisis has the potential to affect nearly
all systems on our planet, and in order to be properly addressed, it requires an
international framework for cooperation on a global scale, but also, all sorts of
local measures, regulations, and initiatives from the public and private sectors.
Thus, unsurprisingly; it is an issue with implications in many, if not most, aca-
demic fields.

The legal arena is not an exception. The climate crisis can be considered an
issue of legal significance for at least three reasons. First, because reaching a
solution to the problem requires the use of legal tools. Second, because it raises
several legal challenges. And finally, because it has altered the legal landscape,
and will continue to do so.

In this regard, contract law has something to say in each of the mentioned
situations. In other words, the same reasons that explain why the climate crisis
is a relevant concern for the law in general allow us to sustain that climate chan-
ge 1s an important matter for the law of contracts.

Indeed, contract law provides tools that are useful to address the climate
problem, like clauses that can be incorporated into agreements to achieve cli-

129 The example is given considering the contracts law in England and Wales. For a better
understanding of it, see what is explained regarding frustration of contract due to superven-
ing illegality see Edwin Peel, TREITEL ON THE Law oF CoNTRACT (15th ed., Sweet & Maxwell
Thomson Reuters 2020).

130" The examples given do not intend to include every single way in which that has occurred
or could occur, but just to support the mentioned statement.
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mate goals. In overall terms, such legal field can be used to tackle the climate
emergency in two different ways: developing contracts or clauses in pursue of
climate goals, and refusing to facilitate contracts that aggravate climate change.

Also, the climate crisis poses different challenges for the law of contracts.
Some of them are related to how climate events interplay with the current
legal structures and doctrines, for instance, how to define climate change to
incorporate related events into a force majeure clause. Other challenges refer
to the limits of the mentioned legal field, ze., to the extent to which contracts
can freely deal with circumstances with climate implications. A last set of new
questions also requiring an answer emerges when the traditional understand-
ing of how contract law rules should be applied results in negative impacts on
efforts to tackle the climate crisis.

Finally, it 1s also true that the climate emergency has affected the contrac-
tual landscape, and that it will keep doing so. For instance, in certain contexts,
laws enacted to target the crisis have reduced the freedom that the parties used
to have to agree on the terms of an agreement. Also, alterations to the men-
tioned landscape can come from external factors, like needs or situations that
can be caused by the phenomenon.

All the foregoing allows us to state that climate change is an issue of legal
significance for the law of contracts.

Recewved: October 13th, 2022.
Accepted: February 3rd, 2023.
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HUMAN RIGHT
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ABSTRACT: Tis article focuses on the relationship between medical patents and
the right to health as an integral human right. The divergent interests involved in
this issue are evaluated from the perspective of international law, which seeks to
reconcile conflict through treaties and agreements of international organizations
lo find the balance best swited to benefit humanity. This study highlights the
lension belween patent law covering medicines and vaccines and the health needs
of vulnerable populations in areas affected by armed conflicts and pandemics. In
today’s globalized world, sometimes referred to as the knowledge society, conflicts
between patent rights and the human right to health are best resolved using trans-
parent international institutions designed to promote international cooperation.
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I. INTRODUCTION

In recent years, the number of inventions in the world has increased due to
the competitiveness of global markets. However, this upswing has left devel-
oping countries behind as their current policies have not yet achieved a suffi-
cient harmonization between government structures, scientific-technological
structures, and production.! This lack of harmonization not only inhibits in-
novation but can also impede the importation of necessary technology or lead
to the purchase of obsolete technology.

Competitiveness in technology implies the empowerment of industry, which
ultimately generates a conflict between industrial property rights and the so-
cietal need for the development of national healthcare systems to protect the
population. The protection of patent rights can be at odds with the demand
of doctors and patients for certain medicines that, because of excessive costs,
are cffectively unattainable. Therefore, these two rights, patents rights and the
right to health, are often in conflict.

This conflict directly impacts the quality of life of people whose right to
health 1s officially protected by various international instruments. The Uni-
versal Declaration of Human Rights of 1948, the International Covenant
on Civil and Political Rights, the International Covenant on Economic, So-
cial, and Cultural Rights of 1966, and the Declaration on the Right to Devel-
opment of 1986, all protect health as a human right and promote increasing
access to health care.

The pharmaceutical industry, which conducts extensive research on its own,
1s understandably attracted by important discoveries in the field of science.
It is also the focus of significant investment and innovation. This is a world-
wide phenomenon, and Mexico is no exception. As one might expect, Mexico
displays some characteristics resulting from the conflict identified above. The

I Jorge Sabato & Natalio Botana, Science and Technology in the Future Development of Latin Amer-
wa, 146 (575) ARBOR 21 (Nov 1, 1993).
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right to health as a human right is established in the Mexican Constitution.?
Mexico is also part of one of the most dynamic commercial regions in the
world through its membership in the United States-Mexico-Canada Agree-
ment (USMCA). The USMCA superseded the North American Iree Trade
Agreement (NAFTA).? The new agreement strengthened patent protections
and led to increased foreign investment in the health sector.*

According to the National Institute of Statistics and Geography (INEGI)
and the National Chamber of the Pharmaceutical Industry (CANIFARMA),
Mexico is considered to be one of the main markets for health supplies in the
world and is classified as a solid and highly competitive industry at the regional
level. Their study indicates that in 2021, the pharmaceutical industry’s gross
domestic product (GDP) grew 8.4% compared to 2020, and that from 2003 to
2021, the number of pharmaceutical industry establishments had increased
from 480 to 908. The numbers had increased due to the restructuring of in-
ternational value chains.

2 ConsTITUCION Poritica bE Los Estapos Unibos Mexicanos [CPEUM] [Porrticar, Con-
STITUTION OF THE UNITED MEXICAN STATES] Feb. 05, 1917, article 4 states: “Every person has
the right to health protection. The Law will define the bases and modalities for access to health
services”.

3 The UNITED STATES-MEXICO-CANADA AGREEMENT [USMCA] Jul. 01st, 2020, is an updated
version of the NORTH AMERICAN FREE TRADE AGREEMENT [NAFTA], that includes major chang-
es in intellectual property protections. The Agreement extends the terms of copyright to 70 years
beyond the life of the author (up from 50).

* Inthe NAFTA and the USMCA, the chapter on intellectual property recognizes the Gene-
va, Bern, and Paris Conventions signed on various dates, all aimed at the protection of rights de-
rived from intellectual property, including producers of phonograms, literary, and artistic works,
as well as industrial properties (patents, brands, models, industrial secrets, and industrial designs).
Under the USMCA, parties may grant greater protection to intellectual property rights through
domestic legislation, that is, more protection than is granted in the Treaty. National treatment
is granted for protection and defense, except for the obligation to submit to the procedures
established in the multilateral agreements issued by the World Intellectual Property Organiza-
tion [WIPO] on the acquisition and conservation of intellectual property rights. On August 24,
1994, in the Official Journal of the Federation [D.O.F.], Mexico published a Decree to Reform,
Add, and Repeal Provisions of the Law on the Promotion and Protection of Industrial Property.
Its purpose was to improve the national industrial property system through greater protection of
industrial property rights. It granted to the Mexican Institute of Industrial Property the powers
necessary for the exercise of administrative authority in this area and the harmonized Mexican
law with the provisions of international treaties to which Mexico is a party. Later, on January 1,
2020, Mexico published the new Federal Law for the Protection of Industrial Property, which
repealed the previous law. The new law protects industrial property through the regulation and
granting of invention patents (among other things) and, in the case of natural persons, grants
them exclusive and temporary rights to exploit the patents for their own benefit or to allow oth-
ers to do so with the consent of the patent holder. LEY FEDERAL DE PROTECCION A LA PROPIEDAD
InpusTRIAL [LFPPI] [Law FOR THE PROTECTION OF INDUSTRIAL PROPERTY] Jul. 07, 2020.

5 InsTITUTO NACIONAL DE ESTADISTICA Y GEOGRAFIA, Conociendo la Industria farmacéutica, (Ciol-
ecciéon de estudios sectoriales y regionales, 2022), available at: https://www.canifarma.orgmx/upl
oads/descargables/inegi.pdf-

Universidad Nacional Auténoma de México, 11J-BJV, 2023
https://revistas.juridicas.unam.mx/index.php/mexican-law-review/issue/archive



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www.juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/

26 MEXICAN LAW REVIEW Vol. XVI, No. 1

However, this has divided the markets in the search for new niches for pro-
ducing medicines or promoting imports. Therefore, on the one hand, GDP
growth is good, but not about the increase in imported medicines. They de-
termined that 83.2% of all imports came from eight countries. The principal
source of these imports was the United States, at 42.3%. In 2020, imports
were at 81.4% and came from nine countries. The country with the highest
percentage in that year was, again, the United States, at 30.7%, followed by
China, with 14.2%.5

Regarding drug patents, there has historically been a tension between the
pharmaceutical industry’s desire to recover their investments and the govern-
ment’s need to control health costs. Moreover, the cost of developing new
medicines will always be more expensive than merely reproducing those that
already exist. Thus, the intellectual property regime encapsulates the ongoing
struggle between protectionist and liberalizing forces on both a national and
international scale.’

Thus, there is an antagonism between the empowerment of the pharma-
ceutical industry and the population’s access to healthcare. One example of
the empowerment of the pharmaceutical industry is the excessive protection
granted to intellectual property rights in biomedical research, which has led
Heller and Eisenberg to make use of the “tragedy of the commons™® phe-
nomenon in their article on the subject. The tragedy of the commons problem
results from the fact that a given limited resource quickly becomes overused
when each of the owners is permitted to use it but is unable to exclude others
from using it. The “tragedy of the anticommons”, according to Heller and
Eisenberg, results when a resource has many owners, each of which has the
right to exclude all the others. This can result in a situation where no one, in
fact, has use of it.?

In these types of cases, what usually occurs is that the government uses its
regulatory powers to implement national policies that prioritize access to
healthcare. The Mexican government, for example, promotes health as a hu-
man right. The National Health Program 2007-2012 promoted universal ac-
cess to quality medical services through a functional and programmatic inte-
gration of the various public institutions under the Ministry of Health. The
program contained the following five central concepts aimed at achieving this
social policy: 1) improve the health conditions of the population; 2) provide
efficient health services, with quality, coziness, and safety for the patient; 3) re-
duce health inequities through targeted interventions in marginalized commu-

6 Ibid. at 7.

7 Karen van Rompaey, Salud global y derechos humanos: propiedad intelectual, derecho a la salud y
acceso a los medicamentos, 15 ANUARIO DE DERECHO CONSTITUCIONAL LATINOAMERICANO 497, at
500 (2009).

8 Michael Heller & Rebecca S. Eisenberg, Can Patents Deter Innovation? The Anticommons in
Buomedical Research, 280 (5364) Science 698, (1998).

9 Ibid. at 698.
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nities and vulnerable groups; 4) prevent impoverishment of the population due
to health issues through universal medical insurance, and 5) to guarantee that
health contributes to improving poverty alleviation and human development in
Mexico.!?

Additionally, on November 29, 2019, the Mexican government reformed
the General Health Law by enacting the Health Sector Program 2020-2024,
which implemented a new policy offering free health services and medicines
designed to progressively expand access to health services to people not cov-
ered by the country’s employment-related social security program. To achieve
this, the government promoted improving and strengthening all systems in-
volved in the production, purchasing, and supply of medicines as an integral
part of the therapeutic process and not merely as merchandise to which uni-
versal access must be granted. The government recognized that the produc-
tion of medicines, vaccines, and medical equipment derives from commercial
interests, which often make pharmaceutical products more expensive. As a
result, the government directed the Ministry of Economy to review the com-
mercial and productive activities of the pharmaceutical sector. The govern-
ment is laying the foundation for adequate, universal, and free access to health
care, continuing improvement of the quality and capacity of the National
Health System, and achieving a differentiated and culturally relevant, rights-
based approach promoting both regular monitoring and epidemiological care
to improve the health and well-being of the population.'!

As we can see, the State is the ultimate guarantor of healthcare for the peo-
ple. However, there is a contradiction in a liberal state. On the one hand, State
is thinning on economy, while on the other, the State maintains paternalistic
policies. The policy mentioned above was, in fact, the first time that a govern-
ment in Mexico promoted a policy of universal access to quality health care
through universal health insurance.

However, this exposed the contradiction inherent in a liberal state, that is,
while the government promotes the reduction of its influence on the econo-
my, it also maintains policies that do not sufficiently address true distributive
justice to secure the right to health. Even though the government does seek
to help the most vulnerable, the regulations only operate at the national level,
leaving the economic interests of international pharmaceutical companies
relatively unaffected. Thus, there appears to be an opposition between the
protection of patent rights and the right of the population to adequate health
services.

The COVID-19 pandemic of 2020-2022 highlighted the significant gap
between developed and developing nations in managing public health crises.
While developed countries possess the necessary financial resources and scien-

10" PrRoGRAMA NACIONAL DE SALUD 2007-2012, [NatioNar. Hearta PrRoGram 2007-2012],
Jan. 17,2008, D.O.E.,, (Mex.).

T PROGRAMA SECTORIAL DE BIENESTAR 2020-2024, [SECTOR WELFARE PROGRAM 2020-2024],
Aug. 17,2020, D.O.E. (Mex.).
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tific expertise, as well as the robust pharmaceutical industry, necessary to com-
bat the pandemic, developing countries faced severe difficulties in attempting
to mitigate its effects. In addition, countries such as Ukraine, India, Iraq, Lib-
ya, Pakistan, the Philippines, Thailand, and Yemen,'? were all simultaneously
facing unprecedented humanitarian crises involving ongoing armed conflicts
or other forms of violence, all of which exacerbates the already existing dis-
parities in access to essential medical supplies and vaccines. National health
policies in a globalized world must be able to respond more effectively to this
novel global phenomenon. Moreover, there needs to be an international model
for patent development that emphasizes cooperation.

In the situation described above, the premise of the theoretical model re-
ferred to as the “Sabato triangle”!® has been broken. This model identifies the
main actors as the government, the productive system, and the academy. The
government oversees managing the scientific and technological community’s
ability to respond to the needs of industry. However, those needs are not suf-
ficiently linked to the other actors involved. This results in benefits accruing to
industry because of the exploitation of patents, but without any balancing of
these benefits against the possible adverse impacts on the nation’s healthcare
system.

Undoubtedly, economic incentives promote research in science and tech-
nology in the private sector. If they were to be abolished, it would discourage
research and lead to the deterioration in overall social health and compromise
the effectiveness of the government as the guarantor of the right to health.
In this regard, international organizations and institutions such as the World
Intellectual Property Organization (WIPO) and the United Nations Devel-
opment Program (UNDP) are working to create an international normative
framework that focuses on both the rights of industrial property and people’s
standard of living,'*

This paper will focus on the relationship between medical patents and the
right to health as an integral human right. The divergent interests involved in
this issue are evaluated from the perspective of international law, which seeks

12" Tobias Ide, COVID-19 and armed conflict, 140 WORLD DEVELOPMENT (2021).

13 In the field of science, technology and society; literature has existed since the 1960s, what
we call today academic-scientific knowledge. Theoreticians such as Marcos Kaplan emerged in
the development of a scientific policy, who in the 1980s would define this as a set of measures or
decisions, interventions or activities carried out by different institutions of a specific society and
whose main and ultimate objective is to encourage, stimulate or inhibit the progress of research,
such as the application of products for socioeconomic, political, cultural or military purposes,
delimiting what, who and for what. In this definition, Kaplan goes back to the ideas of J. Sabato
and his theory of the “triangle of development” later baptized as a “triple helix” theory by Hen-
ry Etzkowitz, which precisely links government, universities, and industry through investment in
this field. Specifically in scientific research and technological development, that are generators
of grow and changes in diverse orders. Alvin Tofller would later establish in The Third Wave,
in relation to the transfer of power and the knowledge society as is currently known through the
value of the information that is possessed.

14 This issue can be explored through the UNDP Human Development Index (HDI) study.
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to reconcile conflict through treaties and agreements of international organi-
zations in order to find the balance best suited to benefit humanity. This study
will focus on how changes regarding the fundamental concepts of human
rights and medical patents affect the lives of ordinary citizens. Considering
the rapid evolution of scientific knowledge in the field of medicine, specifically
regarding vaccines, nations need to create policies that promote the so-called
knowledge society by using approaches that emphasize international coop-
eration.

Theoretical bases emerge from the conception that scientific knowledge is
a strategic task in our modern society. Information and knowledge have be-
come a vital instrument for economic growth and social development.!® This
is typical of contemporary society,'® constituting a source of well-being and
wealth for the majority of the most developed countries, that left behind the
philosophical approach of ancient Greeks on the science as a contemplative
way, towards an interpretation of value of the knowledge and its practical
applications from the scientific innovation, in which the three main actors are
the government, universities, and industry, which some authors considered the
triangle of innovation.!”

According to Hohfeld’s theory,'® the right to health may be deemed a hu-
man right due to the presence of “correlative concepts” that entail reciprocal
notions, such that when asserting that X (a person with a disease) has a right
over Y (the owner of the patent) with regard to a given action, it implies that
Y has a duty towards X regarding that action; therefore, stating that X is
competent vis-a-vis Y concerning a normative action denotes that Y is subject
to X regarding that normative action. Conversely, utilizing Hohfeld’s theory
in relation to what he calls “opposite concepts” or contradictory concepts,
such as maintaining that X has a right to and Y has a non-right concerning
a given action, is tantamount to stating that X possesses a legal power over Y
with respect to that normative action. In either case, the consistency of the
legal systems must be ensured. Kelsen highlights the distinguishing features
of legal norms to examine the functioning of legal systems understood as col-
lections of norms with such characteristics. Hence, the classification of the
right to health as a human right necessitates a review according to the distinct
legal systems.

15 See MANUEL CASTELLS AND PEKKA HIMANEN, THE INFORMATION SOCIETY AND THE WELFARE
StaTE. THE FinnistH MobpkL (Oxford U. Press, 2011). Cite on the subject: “We live in a time
characterized by the rise of the information society in its diverse reality. The foundation of this
society is informational, which means that the defining activities in all realms of human practice
are based on information technology, organized (globally) in information networks, and cen-
tered around information (symbol) processing”.

16 Understood as post-World War II.

17" ANTONIO PULIDO AND EMILIO FONTELA, INNOVACION Y POLITICA CIENTIFICA (Instituto LR
Klein/Ceprede/IBM, 2008).

18 Wesley Newcomb Hohfeld, Some Fundamental Legal Conceptions as Applied in Judicial Reasoning,
23 (1) YALE Law JournaL 16, 30 (1913).
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II. INTERNATIONAL PROVISIONS THAT ESTABLISH
A CORRELATION BETWEEN INDUSTRIAL PROPERTY
RicHTs AND HUMAN RIGHTS

Under the Economic and Social Council (ECOSOQ) authority, Intellectual
Property and human rights are under discussion through various internation-
al mechanisms, whose considerations seek to raise awareness and eliminate
actual or potential contradictions between scientific progress and economic,
social, and cultural rights.

There are several important documents on this subject, such as the Venice
Declaration on the right to enjoy the benefits of scientific progress and its ap-
plications, adopted in 2009, the Universal Declaration on Bioethics and Hu-
man Rights, adopted by the United Nations Educational, Scientific and Cul-
tural Organization (UNESCO) in 2005, the Recommendation on Science and
scientific researchers, adopted by UNESCO in 2017, the report of the Special
Rapporteur on cultural rights on the right to enjoy the benefits of scientific
progress and its applications (A/HRC/20/26) and General Comment No. 17
(2005) of the Committee on the right of every person to benefit from the pro-
tection of the moral and material interests derived from any scientific, literary
or artistic production of which he is the author. In addition, applications of sci-
entific progress are under intellectual property regimes, which struggle between
the economic benefit for the patent owner and the right to health. Even though
in the World Trade Organization Doha Declaration on the TRIPS Agreement
and Public Health (2001), the intellectual property regime should be interpret-
ed and implemented in a manner supportive of the duty of States “to protect
public health and, in particular, to promote access to medicines for all”.!?

The right to health is considered to be a human right and is characterized
by: a) universality; this right is inherent to all men, is for the benefit of all, and
cannot be restricted to a particular class of individuals; 4) unconditionality;
it is not subject to any condition beyond the guidelines and procedures that
determine the limits of that right; ¢) inalienability; it cannot be abrogated or
transferred because it is inherent to the idea of human dignity; d) internation-
alization; its expansion has had an impact on all countries, whether through
their own efforts or as a result of pressure from the international community;
and, ¢) progressiveness; the needs of both the individual and society must be
taken into consideration while keeping in mind the dynamic and changing
character of these needs.

Today, human rights are universal. It is widely accepted that there should
be no limitations on these rights due to political boundaries, beliefs, or race.
This universal validity is based on a general recognition of their fundamental

19 UN CESCR, General comment No. 25 (2020) on science and economic, social, and cul-
tural rights (article 15 (1) (b), (2), (3) and (4) of the International Covenant on Economic, Social
and Cultural Rights), April 30, 2020, UN Doc. E/C.12/GC/25; WorLD TRADE ORGANIZA-
TION, Trade-Related Aspects of Intellectual Property Rights Jan. 01, 1995.
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importance. Human rights limit the sovereignty of the state but are respected
due to this belief that they are essential for the optimum and harmonious de-
velopment of the individual in society.

In the international sphere, the universalization of human rights began
with two specific events. The first was the “Four Freedoms” speech given by
President Roosevelt before the US Congress in 1941, and the subsequent
signing of the Atlantic Charter, which was an effort to codify into a single text
those rights that all nations should protect. The second was the signing of the
Universal Declaration of Human Rights in 1948, which occurred largely due
to the combined efforts of non-governmental organizations and a number
of smalls, primarily Latin American countries, that had fought to include a
solid commitment to human rights in the United Nations Charter. At the
Pan-American Conference held in Mexico in February and March 1945,
Latin American countries expressed their determination to see those human
rights included in the Charter of the United Nations. It was at this confer-
ence that the concept of human rights acquired its new international legal
status, which would lead to its universalization. The UN Charter states in
Article 1:

The Purposes of the United Nations are... To achieve international co-opera-
tion in solving international problems of an economic, social, cultural, or hu-
manitarian character, and in promoting and encouraging respect for human
rights and for fundamental freedoms for all without distinction as to race, sex,
language or religion.

This idea of universal applicability, although often thought to have been
inspired by the liberal revolutions of the eighteenth century, originates in the
thought of one of the vital enlightenment writers on legal and political philos-
ophy, Immanuel Kant. Kant places the idea of universality at the center of his
moral philosophy, and he uses the term “categorical imperatives” for universal
rules that everyone must follow. Thus, Kant points out that reason, through in-
formant characteristics, reveals humankind’s essential trait. Each person with
a rational tendency can be considered a member of a great ideal family that
manifests in sociability. Kant would further develop this thesis in his work,
Perpetual Peace, where he advocates universal citizenship and cosmopolitan hos-
pitality as necessary foundations for peace between men and nations.

Today we see that interdependence supposes the defense of these rights
from a more radical conception of their own needs and interpretations, sub-
jecting human rights to scenarios of such particularity that often fragment
this sense of universality in defense of specific societal and community ideas,
which refutes the abstract meaning of such universality. In the absence of a
social economic framework that allows fully to satisty all human rights in a uni-
versal or complete way and which underlies the international community by
allowing the creation of international mechanisms for the peaceful coexistence
of States, leaving aside cultural pluralism, or the recognition of a plural real-
ity of political and cultural traditions and institutions.
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In international law, the regulatory framework regarding the right to health
is based primarily on the following international conventions: (1) The Univer-
sal Declaration of Human Rights (1948); (2) the International Covenant on
Civil and Political Rights (1966), which expanded the rights set forth in the
Universal Declaration; (3) the International Covenant on Economic, Social
and Cultural Rights (1966); and (4) the Declaration on the Right to Develop-
ment (1986), whose main purpose was to harmonize the civil, cultural, eco-
nomic, political, and social rights identified in the previous three documents.
The right to health is also referred to in Articles 10, 12 and 14 of the Commit-
tee on the Elimination of Discrimination Against Women (CEDAW), Article
24 of the Convention on the Rights of the Child, and the Alma-Ata Declara-
tion on Primary Health Care of 1978.

The relationship between the right to health and industrial property rights
also appears in the above-mentioned international instruments. Specifically,
Article 17 of the Universal Declaration of Human Rights states, “Everyone
has the right to own property alone as well as in association with others”, and
“No one shall be arbitrarily deprived of his property”. Article 27 states:

Everyone has the right freely to participate in the cultural life of the commu-
nity, to enjoy the arts and to share in scientific advancement and its benefits. ..
Everyone has the right to the protection of the moral and material interests
resulting from any scientific, literary, or artistic production of which he is the
author.?’

The International Covenant on Economic, Social and Cultural Rights fol-
lows the tone of the Universal Declaration of Human Rights. Article 15 of
that document states:

1. The States Parties to the present Covenant recognize the right of everyone:

(a) To take part in cultural life;

(b) To enjoy the benefits of scientific progress and its applications;

(c) To benefit from the protection of the moral and material interests resul-
ting from any scientific, literary, or artistic production of which he is the author.

2. The steps to be taken by the States Parties to the present Covenant to
achieve the full realization of this right shall include those necessary for the
conservation, the development and the diffusion of science and culture.

3. The States Parties to the present Covenant undertake to respect the free-
dom indispensable for scientific research and creative activity.

4. The States Parties to the present Covenant recognize the benefits to be
derived from the encouragement and development of international contacts
and co-operation in the scientific and cultural fields.?!

20 U. N., UniversaL DecraratioN oF HumaN RicHTs, Dec. 10, 1948, available at: https://
www.un.org/en/ about-us/ universal-declaration-of-human-rights.

21 U. N., INTERNATIONAL COVENANT ON Economic, SociaL aNp CULTURAL RicHTs, Dec. 16,
1966, available at: https://www.ohchiorg/en/instruments-mechanisms/instruments/international-covenant-
economic-soctal-and-cultural-rights.
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In each of the above articles, a contradiction between the protection of a
right to culture and the protection of the material interests of the producer is
evident. The tension arises between the norms that guarantee the use of infor-
mation and the norms that guarantee the diffusion of information. On the one
hand, there is the right “freely to participate in the cultural life of the commu-
nity, to enjoy the arts and to share in scientific advancement and its benefits”.
On the other hand, we have regulations designed to protect the creators of
information, that is, to protect “the moral and material interests resulting from
any scientific, literary, or artistic production of which he is the author”.??

The Inter-American Court of Human Rights refers to the TRIPS Agree-
ment and its relationship to the right to health, especially in Title 3.2 which
addresses access to medicines and the right to health, and Article 3.3 which ad-
dresses amendments to the TRIPS Agreement. However, this instrument has
rarely been invoked since it fails sufficiently to clarify the relationship between
the protection of intellectual property rights and the right to health. The in-
struments emanating from organizations such as the WTO have all tended to
prioritize intellectual property rights over the right to health.

III. THE FrRaMEWORK OF TRIPS
AND RECONCILING PATENT
Law wiTH THE RigHT TO HEALTH

The TRIPS Agreement permits compulsory licensing. Compulsory licensing
allows governments to use patents without the explicit authorization of the pat-
ent holder, albeit with conditions designed to protect the interests of the patent
holder. These conditions are contained in Article 31, which states that granting
of such licenses may only occur after an unsuccessful attempt has been made
to acquire a voluntary license on reasonable terms and conditions within a rea-
sonable period of time. There is also a requirement that adequate remunera-
tion be paid based on the circumstances of each case and taking into account
the economic value of the license. A requirement that decisions be subject to
judicial or other independent review by a higher authority is included as well.

These conditions may be relaxed in situations where compulsory licenses
have been employed in response to practices determined to have been an-
ticompetitive following a legal process. All these conditions should be read
together with the related provisions of Article 27.1, which require that patent
rights shall be enjoyable without discrimination as to the field of technology
or whether products are to be imported or locally produced.??

22 WORLD INTELLECTUAL PROPERTY ORGANIZATION [WIPO] & NATIONAL PATENT AND REG-
ISTRATION OFFICE OF FINLAND [NPRY], Foro sobre Creatividad e Invenciones. Un mejor futuro para la
humanidad en el siglo XXI, OMPI/IP/HEL/00/17, oct. 5 to 7, 2000 (Finland).

23 'WTO, Overview: the TRIPS Agreement, available at: https://www.wto.org/english/tratop_e/trips_
e/intel2_e.him.
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The use of compulsory licenses and the use of a patent by a government
without the patent holder’s authorization is only allowed if the conditions es-
tablished in Article 31 have been met, particularly the conditions which pro-
tect the legitimate interests of the patent holder. The person or company that
requests such a license must have tried, unsuccessfully, to obtain the license
voluntarily from the patent holder under reasonable terms and conditions (Ar-
ticle 31(b)). If the license is obtained, adequate compensation must be paid to
the patent holder (Article 31(h)).

However, there are several exceptions related specifically to the topic of the
right to health. Some of the phrases outlining the circumstances that permit
these exceptions are: “in the case of a national emergency or other circum-
stances of extreme urgency”; “in the case of public non-commercial use... by
or for the government”; and, “to correct anti-competitive practices”. Under
these circumstances, it is not necessary to make any effort to obtain a volun-
tary license under Article 31(b). The compulsory licensing permitted in these
cases, in accordance with the TRIPS, is not an exclusive grant to the licensee,
so the patent holder still retains the possibility of receiving benefits from it. It is
generally understood that these compulsory licenses should only be granted to
supply a country’s internal market. Article 31 itself’ does not identify what spe-
cific circumstances qualify as “a national emergency”, “other circumstances of
extreme urgency”, or “anti-competitive practices”.

According to the Doha Declaration, the criteria are to be established by
the state that invokes this provision in response to a particular situation.?* This
lack of specificity has generated uncertainty even though some states have
implemented mechanisms for the granting of compulsory licensing, often due
to pressure from pharmaceutical companies. The conflict between intellectual
property rights and the protection of the right to health during a national
emergency has not yet been resolved by any international agreement. The
lack of agreed upon criteria can lead to a situation where the governments
of different countries are required to negotiate directly with each other to re-
solve issues affecting the rights of patent holders when a conflict arises. Such a
conflict arose between the United States and Brazil over the interpretation of
Brazil’s Industrial Property Law.

2 The Doha Declaration, in paragraph 5, establishes the commitment of the TRIPS Agree-
ment and recognizes existence of coercive economic measures, and the freedom of action that
include the following: “(b) Each Member has the right to grant compulsory licenses and the free-
dom to determine the basis on which such licenses are granted. (c) Each Member has the right
to determine what constitutes a national emergency or other circumstances of extreme urgency,
it being understood that public health crises, including those related to HIV/AIDS, tuberculo-
sis, malaria and other epidemics may represent a national emergency or other circumstances of
extreme urgency. (d) The effect of the provisions in the TRIPS Agreement that are relevant to
the exhaustion of intellectual property rights is to leave each Member free to establish its own
regime for such exhaustion without challenge, subject to the MFN and national treatment provi-
sions of Articles 3 and 4”. WTO, Ministerial Declaration of 14 November 2001, WTO Doc.
WT/MIN(01)/DEC/W/2,(2001).

Universidad Nacional Auténoma de México, 11J-BJV, 2023
https://revistas.juridicas.unam.mx/index.php/mexican-law-review/issue/archive



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www.juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/

PATENTS IN MEDICINE AND HEALTH AS AN INTEGRAL... 35

Brazil’s Industrial Property Law of 1996% established the requirements un-
der which “local exploitation” of exclusive patent rights will be permitted. The
United States stated that such “local exploitation” could only be met if Brazil
produced the patented material itself and did not merely import the patented
material from another country. The Brazilian position regarding “local exploi-
tation” includes a provision making a patent subject to a compulsory license
if the patented material has not been put to use in Brazilian territory. That is,
Brazil defines “lack of exploitation” as “the non-production of the product
or its incomplete production”, but also, the “non-utilization of the patented
procedure in a complete manner”.

For the United States, this provision was incompatible with Brazil’s obliga-
tions under Articles 27 and 28 of the TRIPS, and Article IIT of the GATT
(1994). On July 5, 2001, following direct discussions between representatives
of the governments of the two countries, the parties to the dispute notified the
Dispute Settlement Body (DSB) that they had reached a mutually beneficial
solution and that Brazil would grant the compulsory license regarding the pa-
tents held by United States companies. Nevertheless, in the agreement, the
United States emphasized that Brazil had never used this provision to grant a
compulsory license.?

Another provision that impacts the right to health is the “Bolar” provision,?’
which appearsin Article 30 of the TRIPS. This provision is intended to promote
scientific and technological advances by allowing researchers to use patented
inventions in their research. Some countries, like Canada, allow producers of
generic medicines to use the patented invention to obtain an authorization for
commercialization of those products without having to obtain the permission
of the patent holder, and before the protection period has expired. As a result,
producers are able to market such medicines as soon as the patent expires.?®
Generic medicines are typically more affordable than patented medicines be-
cause their price is closer to the actual cost of production, especially when
several generic versions of the same medicine are available as competition be-
tween producers will lower prices.?” Unfortunately, the Bolar provision is very
difficult for developing countries to take advantage of since they often do not

% Law No. 9.279 of 14 May 1996 (Bra.) (Regulating rights and obligations related to indus-
trial property).

26 Dispute Settlement by United States, Brazil — Measures Affecting Patent Protection, WTO Doc.
WT/DS199/1 (May 30, 2000).

27" Roche Products v. Bolar Pharmaceutical Co., 733 F.2d 858 (Fed. Cir. 1984) (inspiring in
this case).

2 WTO, Obligations and exceptions. Under TRIPS, what are member governments’ obligations on phar-
maceutical patents? (September 2006) available at: https://www.wto.org/english/tratop_e/ trips_e/fact
sheet_pharm02_e.htm#dohadecl5b.

29 Brigitte Tenni, et al., What Is the Impact of Intellectual Property Rules on Access to Medicines? A
Systematic Review, 18 GLOBALIZATION AND HEALTH, at 35 (2022).
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have the resources or economic capacity to develop new patents derived from
previously patented material as the Bolar provision presupposes.

A substantial change took place in 2017. In that year, an important modifi-
cation was adopted that directly affects the right to health. Although problems
regarding the economic issues that affect developing nations still remain, this
modification expands the range of possible solutions regarding the right to
health. This change was the Amendment to the Agreement on Trade-Related
Aspects of Intellectual Property Rights, which became effective as of January
23, 2017. On December 6, 2005, WTO members approved changes to the
WTO?s intellectual property agreement (ITRIPS), making permanent a prior
decision on patents and public health that had originally been adopted in 2003.

In the Amendment, “WTO members assigned further work to the TRIPS
Council to sort out how to provide extra flexibility, so that countries unable
to produce pharmaceuticals domestically can obtain supplies of copies of
patented drugs from other countries without the authorization of the patent
holder”.3? Without this flexibility, countries lacking the productive capacity
in this area would not have been able to take advantage of the compulsory
licensing system. This is often referred to as the “Paragraph 6 issue because
it appears in the sixth paragraph of the Doha Declaration on the TRIPS
Agreement and Public Health.?!

Further, article 31(f) of the TRIPS Agreement states that compulsory li-
censing must be “predominantly for the supply of the domestic market”. This
applies to countries that are able to manufacture drugs and limits the amount
they can export even, when the manufacture of the drug has been permitted
under a compulsory license. This also has an impact on countries that are un-
able to manufacture their own medicines and need to import generic medi-
cines. For countries in this situation, finding third countries that are permitted
to supply drugs produced pursuant to compulsory licensing rules can be dif-
ficult.?? Specific qualifications were included, such as “reasonable measures
within their means” and “proportionate to their administrative capacities” in
order to prevent the conditions becoming overly burdensome or impractical
for importing countries.

Developed country members are obliged to provide technical and financial
cooperation on request, and on mutually agreed terms, to assist countries using
the system in order to avoid trade diversion away from the intended beneficia-
ries.33 Al WTO members are eligible to export under this plan, but developed
countries have committed themselves to not using this system to import medi-
cines. Some members have pledged to only use the system to import medicines
during a national emergency or other circumstances of extreme urgency.
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IV. THE DIFFERING CRITERIA AFFECTING
DEVELOPED AND LESS DEVELOPED COUNTRIES

There is a contradiction within the capitalist system which seems to be consis-
tent with the rules of free competition but opposing to the vision and need to
extend human rights and medicine patents with respect to the right to health
in the international arena. It is difficult to resolve this contradiction due to
the secrecy inherent in the pharmaceutical sector and the patent system on
which it relies, as well as other factors that hinder the availability of medi-
cines. In this regard, the World Health Organization (WHO) points out that
some of these barriers to “availability of medicines” are to be evaluated in
terms of “(a) physical availability and (b) economic availability, or affordabil-
ity. Moreover, physical availability assumes the supply of quality, effective and
safe medicines to consumers. Affordability covers the State system to regulate
pricing and the system that shapes demand for medicines”.3*

To deal with these barriers, the WHO suggests countries enact legislation
specifically targeted towards:

— Improving the regulatory framework for the circulation of medicines
(regulating the quality required of medicines placed on the market and
preventing the use of counterfeit medicines).

— Improving coordination of the activities of all relevant ministries and
agencies.

— Strengthening controls on the import of medicines.

— Strengthening the personal responsibility of distribution network staff.

— Mobilizing international cooperation on medicine quality control.

— Providing information on advances in medicines.

— Developing measures to support pharmaceutical manufacturers.3

The failure of the current system to satisfy the demand for medicines has
led to the proliferation of so-called miracle products, which are, at best, mere-
ly generic products, and at worst, ineffective or even dangerous counterfeit
drugs. These types of products are poorly regulated in many countries, and
the scale of their proliferation has resulted in overwhelming damage to nation-
al health care systems.?® Nevertheless, the indicated recommendations, despite
the problems they face regarding their implementation, are oriented towards a

3% SCP 19th Session, Patents and Health: Comments Received from Members and Observers of the Stand-
ing Commulttee on the Law of Patents, WIPO Doc. SCP/19/REF/SCP/18/INF/3 (April 11, 2012)
available at: Attp://www.wipo.int/meetings/en/doc_details.jsp>doc_id=226050.

® I

36 Tt is not only regulation that has required them to avoid these practices, which constitute
crimes in some jurisdictions, but harmonization with international legislation to effectively com-
bat international proliferation and commercialization. Much of this activity is already in the

hands of actual criminal organizations.
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more equitable balance between the property rights of medical patent holders
and the right to health.

In the knowledge society, such a balance may be achievable when we con-
sider a country such as Switzerland, which, despite having limited natural re-
sources, has achieved the highest standards in the areas of human rights and
the delivery of health services due to its enormous scientific and technological
potential. This demonstrates that the patent system could be an instrument
that could contribute to the full realization of the human right to health.3”

However, the debate between developing and developed countries, or poor
and rich countries, reveals a conflict. While the interest of developing coun-
tries 1s to increase access to patented medicines, the interest of developed
countries 1s to protect inventors and proceed cautiously. This conflict of inter-
ests and positions was on display during the sixteenth session of the Standing
Committee on the Law of Patents (SCP),3® where South Africa, the African
Group, and the Development Agenda Group (DAG), presented a work pro-
gram on the topic of patents and health (SCP/16/7) that stated:

The proposed work program seeks to enhance the capacities of Member States,
and particularly developing countries and least developed countries (LDCs), to
adapt their patent regimes to make full use of the flexibilities available in the
international patent system to promote public policy priorities related to public
health. This work program is composed of three interlinked elements that are
to be pursued simultaneously...

These three elements are respectively: (1) the elaboration of studies to be
commissioned by the WIPO Secretariat, following consultations with the Mem-
ber States at the SCP, from renowned independent experts; (ii) information ex-
change among Member States and from leading experts in the field; and (iii) the
provision of technical assistance to Member States, and particularly developing
countries and least developed countries (LDCis), in relevant areas, and building

upon work undertaken in the first two elements of the work program.3?

The above position, which was laudable and would have operated to the
benefit of alarge part of the international community —particularly the least
developed or less developed countries— was opposed by the United States.
The proposal offered by the United States (SCP/17/11) claimed that the

37 The 2019 Human Development Report presents the 2018 HDI (values and ranks) for 189
countries and UN-recognized territories, along with the Human Development Index (HDI) for
150 countries, the Gender Development Index (GDI) for 166 countries, the Gender Inequality
Index (GII) for 162 countries, and the Multidimensional Poverty Index (MPI) for 101 countries.
Switzerland’s HDI value for 2018 is 0.946 —which put the country in the very high human
development category— positioning it at 2 out of 189 countries and territories. Between 1990
and 2018, Switzerland’s HDI value increased from 0.832 to 0.946, an increase of 13.7 percent.

38 Supra note 34.

39 SCP 16th Session, Proposal by the Delegation of South Afiica on Behalf of the African Group and
the Development Agenda Group, WIPO Doc. SCP/16/7 (May 20, 2011) available at: Attps://www.
wipo.int/edocs/mdocs/scp/en/sch_16/sch_16_7.pdf
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South African proposal would not only weaken patent protection but would
result in little benefit since most essential medicines are not protected by pat-
ents and insufficient delivery of medicines is the result of factors not related
to patents. The proposal by the United States stated:

Weakening patent protection for innovative medicines is not a productive ap-
proach to improving availability of health care, because many other factors
other than patents more directly affect the availability of medicines. It is known
that patent protection has expired or was never sought for the vast majority of
medicines on the WHO’s List of Essential Medicines. As stated by the WHO,*
in many countries, especially LDCs, there is no evidence of patent activity for
medicines added to the EML, and for those countries where patents have been
identified, the patents may not be valid, may be expired or may not be relevant.
In fact, only about 4% of the medicines on the EML are presently protected
by patents.

Many of the medicines on the EML once were protected by patents and
were originally developed in large part due to the protection afforded to their
developers by the patent system. This fact further highlights the large volume
of important medicines that were developed under intellectual property protec-
tions and that subsequently became available from other manufacturers upon
the expiration of the relevant patents...

By analyzing the reasons why unpatented, [sic] medicines do not reach the
intended patients, it is possible to determine what are the factors not related to
patents that impede their availability. These factors would naturally affect the
availability of all medicines.*!

The United States made three specific proposals directed at identifying all
barriers, including non-patent barriers, to the availability of medicines in less
developed countries. These proposals were:

a) Inviting the WHO to make a presentation to the SCP on the availabil-
ity of generic medicines in DC/LDCs, on the non-patent barriers to
the availability of safe and effective medicines that are encountered in
many countries, and on the effect of falsified medicines, both generic
and patented, on the availability of proper medicines. This presentation
would help to put in context the potential effect of patents, as compared
to the effect of other factors, on the availability of medicines.

b) Conducting a comprehensive study on the positive impact of patent
systems on providing lifesaving medicines to developing countries. The
study would evaluate the role of patent protection in providing incen-

0 WHO/WTO/WIPO Technical Symposium, The patent status of medicines on the WHO mod-
el list of essential medicines, Comments by Richard Laing (February 2011) (this is the referenced
article in cited material).

1 SCP 17th Session, Patents and Health: Proposal of the United States of America, WIPO Doc.
SCP/17/11 (December 7, 2011) available at: Attps://www.wipo.int/edocs/mdocs/scp/en/scp_17
/sep_17_11.pdf.
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tives for research and development leading to innovative medicines and
in fostering the technology transfer necessary to make generic and pat-
ented medicines available in DC/LDCs.

¢) Conducting a comprehensive study to examine the availability of life-
saving medicines that are not protected by patents and the reasons for
their lack of availability.*?

The proposed goals included not only an assessment of the availability of
medicines in the various markets, but also the detection of counterfeit medi-
cines, which evade law enforcement and endanger the health of the population.

Organizations such as Knowledge Ecology International (KEI)*? criticized
the US proposal.** KEI highlighted the monopolistic nature of the patent
system, which increases the prices of, and inhibits access to, medicines, both of
which adversely affect the right to health.

Previous proposals presented at the SCP were framed within the context of
public international law. These proposals had been written in such a way that
they not only remained within the scope of international negotiations in gen-
eral, but specifically adhered to the requirements of the various international
treaties that confer obligations on the relevant states and organizations. One
example, mentioned in this paper above, is TRIPS which established uniform
legal standards for the protection of intellectual property.

In addition to these, in order to reach the right to health as an integral part
of current public policies, there is in Doha Declaration, which not only reflects
previous positions but also points out in the TRIPS Agreement its ambit for
members of the WTO in matters of public health and access to medicines, as
mentioned in the Global Strategy and Action Plan on Public Health, Innova-
tion, and Intellectual Property Rights of the World Health Organization of
2008.%

The United States proposal reveals the profound differences between the
interests of rich and poor countries. In fact, it is in everyone’s interest to health
find a just and equitable model that can protect patent holders, expand the list
of vital medicines, and increase accessibility to health care services for those
most in need.

Way, internal armed conflicts, and pandemics, such as COVID-19, aggra-
vate the situation for people living in environments already affected by hu-
manitarian crises. Through international organizations such as the United
Nations, the international community makes efforts to direct humanitarian aid
to areas suffering from armed conflicts and other disasters. In the case of the

21

3 Thiru, KEI submission to WIPO patent committee commenting on the US proposal on patents and
health, KNOWLEDGE ECOLOGY INTERNATIONAL (February 29, 2012), available at: Attps://www.ke
tonline.org/218035.

I

5 Supra note 34.
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COVID-19 pandemic, the United Nations, world health organizations, gov-
ernments, businesses, scientists, the private sector, and civil society, all worked
together to create a vaccine delivery mechanism called COVAX, which was
designed to act as a “humanitarian buffer”.*® This initiative was implemented
to help distribute COVID-19 vaccines after global leaders had called for a so-
lution that would accelerate the development and manufacture of COVID-19
vaccines, diagnostics, and treatments, and would guarantee rapid and fair ac-
cess for people in all countries. Implementation of COVAX was necessary to
promote access to medicines and vaccines for people who were not protected
against deadly diseases such as COVID-19 and to minimize the number of
deaths resulting from that virus. Additionally, COVAX guaranteed that the
inability to pay would not be a barrier for vulnerable populations that need ac-
cess to treatment. Nevertheless, COVAX has faced numerous political, legal,
and operational challenges.

V. CONCLUSIONS

As we approach the quarter of the 21st century, there is still a keen interest in
expanding intellectual property rights, as it is a key component of the knowl-
edge-based economy: Scientific and technological advances sometimes require
legislative changes, but the ideal model would proceed by first establishing an
international standard that national legislators could look to for guidance in
adapting that standard to the local context. The same holds true for the in-
ternational standardization of human rights, especially considering that these
rights often depend on the protection of other related rights necessary for their
full realization. Some of these other rights include the right to education, the
right to technological advancement, and the right to food, medical care, and
work, just to name a few. The goal should be to promote scientific and techno-
logical research, development, and innovation while simultaneously working
to balance intellectual property rights with the people’s right to health. Ensur-
ing access to necessary medicines is a fundamental component of a genuine
right to health.

In times characterized by economic interdependence and globalization, the
international system cannot function without international organizations ca-
pable of fostering peaceful coexistence between nations. WIPO plays a key
role in intellectual property law, finding ways to reconcile property rights with
human interests and needs, such as was done with the TRIPS Agreement.
However, WIPO could go beyond the changes adopted in the Amendment to
the TRIPS Agreement that allow less developed countries to obtain patented
drugs from third countries without the authorization of the patent holder.

6 Security Council Resolution, February 26, 2021 U. N. Doc. S/RES/2565 (2021) avail-
able at: https://documents-dds-ny.un.org/doc/UNDOC/GEN/N21/053/90/PDF/N2105390.pdf?
OpenElement.
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WIPO could serve as a mediator between governments and patent hold-
ers to streamline access to patents for essential medicines, most importantly
in emergency situations. This issue needs to be considered more in the Doha
Declaration and the other instruments of international law. Special regimes
could be designed allowing free access to medicine, a reduction of costs, and
the temporary exploitation of medical patents, all of which would help the
right to health attain its appropriate status as a genuine human right. This
would be particularly important for developing countries.

The development and defense of both intellectual property rights and hu-
man rights depend on a solid educational system. Furthermore, the develop-
ment of each individual’s capacities depends on the genuine enforcement of
human rights. The right to health, in fact, precedes all other human rights, since
no one can achieve their optimal realization if they are not healthy. Intellec-
tual property rights have their origins in traditional property rights. Intellectual
property creates value, which invigorates the economy at the micro and macro
levels, as well as at the national and international levels. The pharmaceutical
industry demonstrates the ever-expanding reach of intellectual property. How-
ever, to the degree it does expand, access to life-saving medicines for the most
vulnerable people living in less developed countries needs to expand as well.

Pharmaceutical companies should contribute to the realization of the right
to health and help to generate conditions that permit access to essential medi-
cines, especially in emergency situations. The pharmaceutical industry could
also work with governments to fashion rules defining the circumstances under
which a reduction of costs or the donation of certain essential medicines are
warranted. This could include the donation of medical patents, in accordance
with national and international laws, in a way that would not affect their cost
or create unfair competition with regard to other companies.

Despite its importance, COVAX does not resolve the issue of monopoly
control of knowledge related to medicines and vaccine patents. Currently, only
compulsory licenses permit using patents for generic medicines. Alternatives
to this system are only limited by the negotiating capacity of governments
regarding the treaties they sign. One example might include creating “TRIPS-
plus” clauses that mutually benefit all states parties in emergency situations.

The goal of international law should be to find ways to promote the recog-
nition and enforcement of human rights in a globalized system that continues
to privilege economic rights over human rights. Failure to do so will result in
a continuation of the problematic circumstances in which we currently find
ourselves, circumstances that led Stephen Hawking to sarcastically announce,
“We think we have solved the mystery of creation. Maybe we should patent

the universe and charge everyone royalties for their existence”.*’

Y7 Stephen Hawking: Questioning the Universe. YouTube: TED (2008) (accessed Feb. 19th, 2023)
available at: Attps://www.youtube.com/watch?v=x)BlspSmS-c.
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REPORT ON ABUSIVE JUDICIAL REVIEW
OF ELECTORAL MATTERS

José Oriveros Ruiz*

ABSTRACT: 1t 15 commonplace to state that the borderline courts are the last
obstacle i the defense of fundamental rights, the rule of law, the diwision of
powers, and hence, of constitutional democracy. Nevertheless, there are judgments
of last resort which are very illustrative examples of argumentative practices
used to conceal decisions that may be systematically politicized, and therefore
can be detrimental to_fundamental electoral rights, to the certainty and legality
of electoral acts and resolutions, as well as to the holding of free, authentic, and
perwodical elections. The practice of using the democratic legitimacy of the judi-
ctal function to intentionally undermine the core of democracy is barely theorized.
However; it 1s highly possible that in the future these types of attack will be part
of the authoritarian tools used by groups of an anti-democratic nature. That s
lo say, the circumstance that the courts and not the political actors are the ones
that implement undemocratic measures with the advantage of the difficulty for its
wdentification, gwen the traditional role assigned to the judiciary in the democratic
constitutional state of law, makes it essential to review the use of the weighting of
the argumentative representation. This, in order to prevent democracy from being
damaged by constitutional interpretation and to avoid the tolerance for the absence
of amanimum social consensus on the arguments that it intends to sustain with re-
latwe temporary stability. Fven more so, when it comes to those who make up the
constitutional jurisdiction specialized in elections and democracy. In Mexico,
the Superior Court of the Electoral Tribunal of the Federal Judiciary (TEPTF)
15 the hughest electoral court. “This body has issued controversial and transcendent
dectsions for electoral democracy which can be subject to critical legal analysis as
an input_for legislative activity. This is particularly related to issues concerning

* Researcher at the Universidad Veracruzana and founder of electoraltech.com.mx. PhD and
Master in Law with honors from UNAM. Master in Electoral Law from the Electoral Judicial
School of the TEPJE. Specialist in Human Rights from the Complutense University of Madrid
and the International Institute of Human Rights “René Cassin”, Strashourg, France. Special-
ist in Constitutional Law and Political Science from the Center for Political and Constitutional
Studies, Madrid, Spain. Author of the Book: ELECTORAL JusTICE IN MEXICO, Editorial Vlex,
Mexico, 2020. Available on Twitter: @magdooliveros. Email address: joseoliveros@outlook.com. He
is the author of specialized books and papers on electoral justice and democracy. Magistrate
President of the Electoral Coourt of Veracruz (2017-2019).
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citizen participation such as the revocation of mandate and the imposition of
sanctions due to ils diffusion by public servants, as well as cases of gender-based
political violence (VPG, by its acronym i Spanish) and the deprivation of an
honest way of lwing (MHYV, by its acronym in Spanish) as a sanction. Another
topic worth considering is the rulings on the modification or defective abandon-
ment of the jurisprudence in maiters such as the assumption of compelence over
parliamentary acts in the integration of the administrative or government bodies
by the Congress of the Union, and the messages of the legislators, which are not
protected by the principle of parliamentary immunaty, as has been established.

KEeyworps: Constitucional Democracy, Human Rights, Abusive Judicial Re-
view, Electoral Jurisdiction, Constitucional Interpretation.

RESUMEN: Es un lugar comin sefialar que los drganos jurisdiccionales limite
son la dltima barrera de defensa de los derechos_fundamentales, el estado de
derecho, la division de poderes, y por lo mismo, de la democracia constitucional.
No obstante, existen sentencias de illima instancia que constituyen gemplos muy
tlustrativos de las prdcticas argumentativas que se utilizan para disimular deci-
stones que pueden estar sistemdticamente politizadas, y por tanto, ser perjudiciales
para los derechos electorales fundamentales, para la certeza y legalidad de los
actos y resoluciones electorales, ast como para la celebracion de elecciones libres,
auténticas y periddicas. La practica de utilizar la legitimudad democrdtica de la
Juncion judicial para socavar intencionalmente el niicleo de la democracia estd
poco teorizada. No obstante, es muy posible que hacia el futuro estas formas de
ataque se afiadan al conjunto de herramientas autoritarias ejercidas por parte
de grupos de lalante antidemocratico. Esto es, la circunstancia de que sean los
tribunales y no los actores politicos los que adopten una medida antidemocrdtica
con la ventaja de la dificultad para su identificacion, dada la tradicion asignada
al poder judicial en el estado constitucional democrdtico de derecho, hace indispen-
sable revisar el uso de la ponderacion propia de la representacion argumentativa.
Esto, para evitar que mediante la interpretacion constitucional se erosione la de-
mocracia y se lolere la ausencia del consenso soctal minimo sobre los argumentos
que se propone sostener con relatia estabilidad temporal. Mds todavia, cuando se
trata de quienes integran la jurisdiccion constitucional especializada en materia
de elecciones y democracia. En México, el maximo drgano jurisdiccional electoral
es el TEPFE Dicho drgano ha emitido decisiones controversiales y trascendentes
para la democracia electoral que permiten un andlisis juridico critico, el cual
strva de insumo a la actividad legislativa, sobre todo en temas de participacion
cuudadana como la revocacion de mandato y la imposicion de sanciones por su di-
Jusion por parte de servidores piiblicos, asi como en los casos de violencia politica
en razon de género (VPG) y la privacion del modo honesto de vivir (MHTV) como
sancion. Asimismo, resulta notorio el tema de las sentencias sobre la modificacion
0 abandono defectuoso de la jurisprudencia en tépicos como la asuncion de compe-
tencia sobre actos parlamentarios en la integracion de los drganos administrativos
o de gobierno del Congreso de la Unidn, y los mensajes de los legisladores sobre
los cuales se ha determinado que no estin protegidos por el principio de invio-
labilidad parlamentaria.

PALABRAS CLAVE: Democracia constitucional, derechos humanos, revision ju-
dicial abusiva, jurisdiccion electoral, interpretacion constitucional.
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I. INTRODUCTION

This paper explores the apparent argumental legitimacy of judiciary discourse,
specifically for the electoral democratic armor, because it represents the risk
of granting advantages to the power groups involved in the appointment of
the court directors of the final court heads on electoral matters.! This analysis

! This seems to be the case of the current configuration of the Superior Chamber of the

TEPJE whose activity has been critically reviewed in the following terms: “If, from the beginning
of the integration of the SSTEPTE circumstantial political interests were obeyed, which generated a defect in the
oniginal integration of the body, it is inevitable that all its subsequent decisions are evaluated under this sieve, in
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is also applicable in the case of the members of the national administrative
authority when it performs jurisdictional functions.

Furthermore, this also comes into play when the changes in the applicable
criteria instead of being discarded by the highest electoral court, are presented
as Interpretative developments resulting from a stricter interpretation param-
eter. Nonetheless, those “developments” are coincidentally held when the ide-
ology in power has changed. In such a context, the competent electoral court
fails to justify why the criteria was not timely applied to those who are no
longer heads of the powers or have turned into parliamentary minorities. And
there is the particularity that those who have previously taken part in the ap-
pointment of the members of the court of last instance or of the constitutional
autonomous body with electoral functions, constitute the opposing political
group contrary to the party or force coalition that now preside over the execu-
tive federal, state or municipal power.

Or rather, the change in jurisprudence criteria comes about when there has
been a modification in the integration of the parliamentary majorities that
originally elected the members of the terminal bodies and whose interpreta-
tive activity has been detrimental to the free exercise of fundamental rights,
and in particular, of the political-electoral ones.

The doctrine has called this practice abusive judicial review, which is charac-
terized by the use of the legitimacy of the courts to decide the cases submit-
ted to their authority with an ideological nuance and ad foc to each matter.
That is to say, the undue advantage that can be obtained from the judicial
function, materialized through arguments with a democratic appearance, is
evident, since it cannot be easily detected and inhibited at the national and
even international level.

This essay aims to identify leading cases ruled by the TEPJE in which this
phenomenon might be observed, and, that being the case, the methodology
that can help its timely detection and eradication, as it represents a risk to
constitutional democracy in Mexico. Only the citizenry, by criticizing the rul-
ings on transcendental issues for the effectiveness of political-electoral rights,
can demand and achieve the institutional culture in the behavior of those who
constitute the jurisdictional bodies.

In particular, three central issues essential for Mexican democracy are ana-
lyzed. First, the change in the criteria to consider appealable before the elec-
toral jurisdiction the acts corresponding to administrative or government deci-
sions of the Legislative Power. In this regard, the new interpretation considers it

order to then verify whether or not the guarantee of judicial independence of its members was
violated and if they were left vulnerable to the interests of the bodies politicians of the Mexican
State and if, therefore, the autonomy that should be the basis on which a supreme body of these
characteristics must act was violated”. Mejia Garza, Ratl Manuel y Rojas Zamudio, Laura
Patricia, £I acto politico de ampliacion del periodo de duracion de cuatro magistrados de la Sala Superior del
Tribunal Electoral avalado por la Suprema Corte. Accion de inconstitucionalidad 99/2016 y su acumulada
104/2016. Available at: https://archivos.juridicas.unam.mx/www/bjp/libros /13 /6499/2 7. pdf.
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sufficient, in order to update the competence of the TEPJF, to claim the viola-
tion of the right to passive suffrage or any other related fundamental electoral
right. Consequently, the contested act may be subject to review in the electo-
ral jurisdiction.

This perspective grants wide discretionary power to the electoral courts,
which can result in ideological biases in the assumption of competence, with
the risk of arbitrariness or abusive judicial review. That possibility of unjusti-
fied assumption in topics of material competence reveals the need to delimit,
through clear constitutional guidelines, the powers of the terminal or last
resort courts. This delimitation should be made in order to avoid authoritar-
ian jurisdictional intervention in matters that should be decided exclusively
by another power of the State, and to prevent a detriment to the checks and
balances of constitutional democracy.

The second area analyzed relates to the fact that sanctions imposed to pu-
blic officials due to the promotion of the mandate revocation and the decla-
ration of loss of an Honest Way of Living, and the resulting ineligibility for
positions of popular representation, entail an extremely wide range of extra-
legal faculties and competences. These bring about a serious threat to the de-
mocratic electoral system since they allow for the self-assignment of powers
beyond the Constitution. Consequently, the possibility of issuing arbitrary
decisions unnecessarily increases, due to the lack of clearly defined guidelines
and boundaries that constrain the political participation of the citizens. Also,
there is an increased possibility of limiting other fundamental electoral rights,
through sanctions that do not have a constitutional basis, and whose regulatory
provision, being regressive, corresponds to the legislator.

Certainly, decisions issued by the highest electoral court, when they are sys-
tematically politicized to the detriment of the impartiality of the judicial body
can turn into an authoritarian device disguised as legality aimed at removing
from the contest the political opponents who do not agree with the ideology
or the dominant interests of the members of a judicial body, or those derived
from the political interests generated during the procedure of appointing each
judging person.

Also the third issue analyzed in this paper examines the judicial ways to
prevent the abusive judicial review in cases of political violence based on gen-
der (VPG, by its acronym in Spanish), in order to define if, constitutionally, the
up-dating of violent political conducts against women, would, in every case
and due to their seriousness, lead to the application of the ultimate electoral
sanction, such as the annulment of an election or else, that the inclusion in a
list of those sanctioned due to VPG, only in cases of conducts considered seri-
ous, result directly in the deprivation of the right to be voted because of the
loss of MHV.

Based on the mentioned issues, the research aim at to shedding light on the
possible existence of an abusive judicial review in the strong sense. The same
abusive review that, even in a weak sense, if corroborated, would require a col-
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lective effort to promote institutional culture, to eliminate those anti-democrat-
ic judicial biases, through the necessary constitutional and legal changes that
grant legality, certainty, and legal security to the performance of the members
of the electoral judiciary in Mexico.

II. How DoEs THE CAPTURE OF THE TERMINAL
Bobies ArFEcT DEMOCRACY?

The so called procedural or formal democracy is characterized by describing
democracy

...according solely to the forms and procedures that are ideal to legitimize the
decisions which are the direct or indirect expression of the popular will. There-
fore it is defined, in other words, in accordance with the who (the people or their
representatives) and the fow of the decisions (the universal vote and the rule of
the majority), regardless of what is decided.?

Nevertheless, in order to achieve an effective protection of constitutional
rights it is necessary to recognize, in the dimension of formal or procedural
democracy, only one of the elements that must be limited or controlled by the
institutions and procedural guarantees created to protect those rights, since
formal or representative democracy, when assumed as the whole democracy,
risks to promote the tyranny of the majorities or the political blackmail of the
parliamentary minority, thus leaving the Constitution submitted to the will of
the legislative, or the judiciary.

Thus, the autonomous right of the exercise of the political representation
position is conditioned in two ways: by reviewing the appointment under the
principle of constitutional legality and the compliance of the secondary laws
of the electoral process; and by controlling the legality of the creation of the
secondary law and the accordance of the contents with the Constitution.

Now, if formal democracy constitutes a necessary but partial aspect of de-
mocracy, in which legislative, judicial, and governmental powers are legally
limited, then the complement should be found not only in the judicial legiti-
macy of their appointment, but also in what relates to the content or substance
of their decisions.

The limits established by the constitutional rights can be identified, accord-
ing to Ierrajoli, as the “sphere of the undecidable: the sphere of the not decidable
that, integrated by the rights to freedom that ban as invalid the decisions that

2 FerrAJOLL, L., PODERES SALVAJES. LA CRISIS DE LA DEMOCRACIA CONSTITUCIONAL, 27 (2011).
Ferrajoli maintains that this thesis is shared by most democracy theorists, such as H. KELSEN, Es-
SENCE AND VALUE OF DEMOCRACY; J. A. SHUMPETER, CAPITALISM, SOCIALISM, AND DEMOCRACY; N.
Boggio, THE FUTURE OF DEMOCRACY; G. SARTORI, DEMOCRAZIA E DEFINIZIONI; R. DAHL, DEMOC-
RACY AND ITS CRITICS; and M. BOVERO, A GRAMMAR OF DEMOCRACY: AGAINST THE GOVERNMENT
OF THE WORST.
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contradict those rights, and the sphere of not decidable that not, formed by social
rights, that impose as due to the decisions aimed at satisfying them”.3

Stated otherwise, the minimal notion of democracy should include not only
the procedural aspects of the democratic system but also a clear commitment
to follow high standard of protection of fundamental liberties and rights, such
as: “the freedom of expression, the right to assembly, and association, as well as
the universality of both active and passive voting rights”. After all, these rights
are directly related to free and authentic elections, and also to institutions ca-
pable of organizing, qualifying, and legitimizing the results of the electoral
process.

Especially attention must be paid to the threat that the outgoing members
of the political bodies of the Mexican state decide to capture the autonomous
constitutional bodies and the judiciary, as a protective measure of the politi-
cal interests of the group leaving power. The affected bodies can be mostly
the members of the courts of last resort in whose appointment the outgoing
groups participated, since that practice has become part of the anti-democrat-
ic tools surreptitiously used to systematically obtain favorable interpretations
and resolutions.

Indeed, the seizure or capture of the autonomous bodies and courts of last
instance, particularly of members of the electoral bodies, as organs that can
review and, if necessary, protect their political interests, seems to head the list
of priorities of the leaders or factual powers having those intentions.

On the contrary, as long as autonomous bodies or courts of last resort, spe-
cially electoral ones are not captured, they are considered the last defense line
of constitutional democracy. Thus, the judiciary and the deference towards the
legislative power, particularly when it acts as permanent constituent are bal-
anced since the legislators exercise the political representation resulting from
the elections, and the confirmation of democratic legitimacy of the popular
election of the members of the legislative by the court, in the exercise of its
specific constitutional powers.

In sum, as described by Zagrebelsky: “the legislator must resign to seeing
his laws as «parts» of the Law, and not as the whole Law. But he can expect, both
Jfrom the justices and_from the Constitutional Court, that they keep open the possibilities of

exercising his right to contribute politically to the creation of the legal system”.*

III. THE ABUSIVE JUDICIAL REVIEW OF TERMINAL
ORGANS AND ELECTORAL JUSTICE

In democracies that are identified as defective,® there are factual powers and
actors which promote the capture of State bodies in order to have valuable

3 Ibid. at 29. The highlighting is my own.

* ZAGREBELSKY, G., EL DERECHO DUCTIL. LEY, DERECHOS, JUSTICIA, 153 (1995).

> According to the “Democracy Index 20217, EIU. It should be noted that by the year
2022, even Mexico has been classified as a hybrid regime.
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allies within the three traditional powers as well as in the autonomous constitu-
tional bodies. That can happen even if the actors do not formally hold public
power, and at the expense of the democratic system. The foregoing practice, in
the case of terminal jurisdictional bodies, results in the granting of undue judi-
cial advantages for those who have the support or internal sympathy, since the
interpretative activity and the legitimacy of the judicial function are used to is-
sue sentences that systematically affect the liberties in a constitutional election.

A typology to identify an abusive judicial review is proposed by Rosalind
Dixon and David Landau,® for whom the tasks undertaken by judges in their
possibly abusive cases are classified into two main categories. The abusive ju-
dicial review, in a “weak” sense, happens when the courts of last resort uphold
the legislation, the exercise of regulation powers by the autonomous constitu-
tional bodies, or the decisions of the executive. Those decisions are character-
ized by undermining the democratic armor or the preserve of fundamental
rights, legitimizing the harmful acts of the political actors.

As to the “strong” sense, this kind of abusive review is characterized by the
court itself taking the initiative of removing or undermining the democratic
protections established in the Constitution of a country. Coincidentally, this
exacerbated judicial activism occurs whenever there is a change in the political
regime, which is tried to limited or restrained through judicial decisions that
are frequently justified as “protective of the Constitution”.

However, said democratic protections should always favor and not constrain
fundamental electoral rights, and even less should they foster meta-constitu-
tional powers of the terminal jurisdictional bodies, since in expanding on their
own Initiative the range of action of the judiciary, the scope of decision re-
served to the legislative power could be invaded, which leads us to the recur-
ring question, not yet satisfactorily elucidated: In a constitutional democracy
who watches over the custodian?’ Therefore, the democratic legislator must
continue to act as the check, counterweight, and balance of the judicial power.

Thus, for example, guidelines should be defined for the effectiveness of po-
litical-electoral rights, the respect for the division of powers, as well as the duty
of administrative and jurisdictional authorities to adjust their actions to what
is strictly established in the Constitution and the law. With these principles it is
possible to prevent the monopolization of the interpretation of the Constitu-
tion from generating the “politicization of justice” instead of the “judiciali-
zation of politics”, but also to put aside the interference in the peaceful trans-
mission of public power.

6 See document visible in section I, A Typology of Abusive Judicial Review: Weak and Strong Forms,
available at: https://lawreview. law.ucdavis.edu/issues /53 /3 /53-3_Landau_Dixon.pdf-

7 See on the discussion between Schmitt and Kelsen on the guardian of the Constitution
and the existence of a constitutional court, available at: https://www.google.com/url’sa=t&ret=;
Gq=8esrc=s&Tsource=webScd=&ved=2ahURKEw)y 61 Srtev 6ARW2j 20 FHRn BAxg QFno ECCgQAQ&
url=https 34 % 2F% 2 Fdialnet.unirioja.es %o 2 Fdescarga %o 2 Farticulo % 21273 01. pdf&Susg=AOv VawOP
uMf8ooEa7FE4Y 0dox261.
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Indeed, the control of constitutionality as argumentation and interpretation
of the Constitution cannot allow everything, it requires the exercise of rein-
forced argumentation to decide, because, as Alexy states: “not only it is neces-
sary for the courts to hold that these arguments are arguments of the people,
but also for a sufficient number of people to accept, at least in the long term,
these arguments as reasons for correctness”.?

As can be seen, the hardest or most intrusive ways of judicial review can be
an anti-democratic resource with a great advantage for the actors who control
ex anle the courts of last resort. That is so in spite of the limits established by
the Constitution to the exercise of powers and the corresponding field of com-
petence, since tools of judicial interpretation are frequently used to modify or
confer a different meaning to those constitutional limits or restrictions. Hence,
there is a need to clearly reinforce the guidelines that would exceptionally al-
low to overcome the limits of the interpretative activity.

Precisely, in relation to the possibility that in some cases the courts can abuse
the weighting of principles, or the deficiency in giving the reinforced reasons
to distinguish the precedents, professor José Juan Moreso takes up Guastini’s
approach, in which two consequences can be observed, expressed as follows:

a) Weighting is the result of a radically subjective activity. This 1s so, according to
Guastini, because the axiological hierarchy between principles in conflict is the
result of a value judgment of the interpreter and, for Guastini, value judgments
have a radically subjective nature. This should not be strange, if we remember
Guastini’s general conception of interpretation, since any interpretive statement
1s, according to Guastini, the result of a volition (and, in that sense, presupposes
a value judgment) and not of an activity of a cognitive nature.

b) The weighting results in a form of what we can call legal particularism.
Particularism is a widely discussed doctrine in general philosophy, but less dis-
cussed in legal theory... This is precisely the conclusion that Guastini drew from
the fact that the hierarchies between principles are mobile and they are valid just
for the specific case.”

Now, in the specific case of electoral constitutional jurisdiction in Mexico,
the limit court is the Superior Courtroom of the TEPJE whose specialized
competence is established in the article 99 of the Federal Constitution, a pro-

8 R. Alexy, Ponderacién, Control of Constitutionality and Representation, in: Cétedra Ernesto Gar-
z6m Valdés 2004, THEORY OF DI1SCOURSE AND CONSTITUTIONAL RiGHTS, México, Fontamara,
2005, p. 103. With these reasons, Alexy considers that the answer to the question about the
foundations and reasons for privileging representation based on arguments over representa-
tion based on elections is fully answered, but establishes for its update the existence of certain
assumptions as he concludes: “Discursive constitutionalism, as a whole, is an enterprise to in-
stitutionalize reason and correctness. If there are correct and reasonable arguments, as well as
rational people, reason and correctness will be better institutionalized through constitutional
review than without such review”.

9 José Juan, Moreso. Conflicts between constitutional principles. In: NEOCONSTITUTIONALISM(S),
2006, Trotta, 103-104.
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vision that empowers the court in the fifth, sixth, and seventh paragraphs, to
rule in a definitive and unassailable way the means of contestation in electoral
matter, as well as to determine the criteria of mandatory jurisprudence.

In turn, the binding force of the jurisprudence upheld by the highest juris-
dictional body in electoral matters is provided for in articles 214 and 215 of the
Organic Law of the Federal Judiciary.!? It should be noted that the system of
precedents was not incorporated in the aforementioned ordinance for electoral
matters.!! Thus the jurisprudence is established only by reiteration of the crite-
rion in three sentences of the Superior Courtroom, by ratification of the pro-
posals submitted by the Regional Courtrooms, or else by contradiction criteria
between the courtrooms of the TEPJI

Therefore, even if a relevant criterion could be established in a single elec-
toral sentence, approved by a qualified majority of five votes, it would still need
to be sustained in three uninterrupted sentences, in order to form a binding
jurisprudence both for jurisdictional electoral bodies federal and local, as well
as for the administrative authorities of both spheres.

Consequently, any modification to a mandatory jurisprudence must be made
in a specific section of the modifying resolution, with the respective reinforced
argumentative load. That is to say, it must be justified with technical rigor, and
expressly state the interruption of the previous jurisprudence, with the reasons
on which the change of criterion is based by the qualified majority. The forego-
ing 1s the minimum necessary for the limiting court to be able to legitimately
deviate from a mandatory criterion approved by reiteration in three cases, since

10" “Article 214. The jurisprudence of the Electoral Tribunal will be established in the cases
and in accordance with the following rules: I. When the Superior Chamber, in three sentences
not interrupted by another to the contrary, sustains the same criteria of application, interpreta-
tion or integration of a norm; II. When the Regional Chambers, in five sentences not inter-
rupted by another to the contrary, hold the same criterion of application, interpretation or inte-
gration of a norm and the Superior Chamber ratifies it, and III. When the Superior Chamber
resolves in contradiction of criteria held between two or more Regional Chambers or between
these and the Superior Chamber itself...”.

“Article 215. The jurisprudence of the Electoral Tribunal will be obligatory in all cases for
the Chambers and the National Electoral Institute... Likewise, it will be for the local electoral
authorities, when jurisprudence is declared in matters related to electoral political rights of citi-
zens or in those in which acts or resolutions of those authorities have been challenged, in the
following terms: Terms provided by the Political Constitution of the United Mexican States
and the respective laws”.

T As the Reform with and for the Judiciary points out, “the Court’s judgments are strength-
ened so that all parties to the lawsuit can demand their compliance and thus protect the rights
of the citizens more efficiently and quickly. In addition, this also prevents ministers from hav-
ing to discuss the same issue several times so they can focus on continuing to strengthen and
specify their constitutional doctrine... 4. Interruption of Jurisprudence. In order to strengthen
the precedents of the amparo courts, the duty of the bodies to follow their own jurisprudence
is strengthened. Thus, it is clarified that, although the courts are not obliged to follow their own
jurisprudence, in order for them to deviate from them they must provide sufficient arguments
to justify the change of criteria”. Available at: https://wwuw.sein.gob.mx/sites/default/ files/carrusel_
usos_multiples/documento/2020-02/Proyecto %02 0de%s 2 0Reforma %o 20 fudicial_1%20%283%29. pdf.
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only in this way it is possible to inhibit the arbitrariness in the decision to aban-
don the original jurisprudential interpretation.

Establishing these mandatory guidelines for the TEPJF in the Federal Con-
stitution would prevent the highest electoral justice body from modifying or
abandoning a jurisprudential line, without giving adequate, necessary, and suf-
ficient reasons to interrupt the jurisprudence originated by reiteration. Hence,
abusive judicial review practices would also be inhibited, since a regulated and
transparent procedure is required to change criteria, without it being sufficient
for the respective justification to defend it only based on the particularities or
requirements of the specific case. In that way, fluctuations in judicial criteria
or decisions on controversial issues would also be prevented, without consider-
ing the respective deference to the members of the other constitutional powers
or autonomous organs.

Definitely, depending on the specific cases, this type of modifications or
abandonment of the criteria, coming from the highest jurisdictional body in the
matter, represent a risk, to the extent that, through a systematic judicial activ-
ism, with some legitimacy, the distinctive checks and balances of the division of
powers can be evaded, as well as the constitutional limits established for the ex-
ercise of the functions and powers of the electoral jurisdiction, to the detriment
of fundamental electoral rights (DEF), and in contravention of the elements
that define the Democratic Constitutional State of Law. Hence, the need, as
identified by Bovero, to strengthen controls and guarantees in order to prevent
the concentration and confusion of powers, even in borderline jurisdictions.!?

As an epilogue to this section, it is convenient to state that, although this
document refers specifically to the TEPJF, the characteristics of unjustified ac-
tivism in a “strong” sense also work in non-judicial bodies, but with electoral
constitutional autonomy and competence to investigate violations of the elec-
toral law or materially jurisdictional functions, as in the case of the National
Electoral Institute (INE). The changes or abandonment of criteria sustained by
the electoral administrative authorities, previously used, must also pass through

12" Bovero relies on Ferrajoli to warn about the “(in)civil society” groups that concentrate

factual power. One way would be precisely the control of those who exercise the electoral con-
stitutional review. The Italian professor points it out in the following terms: “To improve the
democratic quality of a complex decision-making process, it is necessary to make it, in any case,
even more complex, adding corrective control mechanisms and guarantee, oriented above all
to protect it against the assault of the «wild powers», as Luigi Ferrajoli calls them: those powers
that grow in (in)civil society through the accumulation and concentration of «mneans» of different
kinds, devoid of restraints and constitutional limits... o the extent that there is a great concentration
and confusion of powers at the apex, the ascending sequence of the rules of the democratic game will be completely
emptied of meaning, because the voter, instead of choosing, will be chosen, created, shaped, by the chosen ones. In
other words, the election runs the risk of becoming a mere rite of external legitimation. The
electing citizen is no longer the beginning of the decision-making process. This process actually
has a different starting point, located in the power of whoever has the preponderant means to
be elected and re-elected indefinitely, and consequently presents a first decisive downward trait,
that is, autocratic”. M. BovERO, UNA GRAMATICA DE LA DEMOCRACIA. CONTRA EL GOBIERNO DE
LOS PEORES, 159 (2002). The highlighting is my own.
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the sieve of a reinforced justification, with technical rigor and express motiva-
tion to support the change of interpretation. Along with the foregoing, and for
greater clarity, a specific section should also be included among the consider-
ations that support an electoral administrative determination.

IV. THE CONSTITUTIONAL INTERPRETATION
of THE TEPJF AxD DEMOCRATIC RESPONSIBILITY

Constitutional interpretation can be defined as the “activity that the judge un-
dertake to establish through a reasoning based on law, the meaning of a con-
stitutional rule that is understood differently by the parties in a litigation”.!3

This first notion refers of course to the submission of a controversy to the
decision of the constitutional court. However, in addition to the litigious nature,
the essence of constitutional interpretation is the development of this activity
based on the values and principles included in all constitutional provisions.

Diaz Revorio points out that the authentic specialty of constitutional inter-
pretation consists in “the political rooting of the evaluations inherent to consti-
tutional doubts and interpretative options”.!*

So, the presence of values and principles will be constant in all constitution-
al interpretation, especially if the role of the constitutional jurisdiction in the
adaptation of these values and principles to social reality is considered, and of
course, the possibility of provoking a change of course in that reality through
the implementation of the interpreted norm.

Among other guidelines of constitutional interpretation,'® Rodolfo Vigo
identifies that of “respecting the relative stability of the precedent”, in which
the constitutional interpreter takes the burden of justifying the reasons for the
change of criteria in the decisions made when dealing with similar cases.

“But this does not entail the propensity to the immobility of the jurispru-
dence”. The best option would rather be the intermediate position that im-
plies the reinforced justification, in each case, of the reiteration of the criterion
or, on the contrary, its abandonment or modification.

Also, decisions need “to be properly based”, since the ones of the constitu-
tional judge being final, it is essential that for the study of the arguments on
constitutionality to be exhaustive, coherent, and consistent. In addition, “the
written expression of the logical reasons for a decision guarantees social con-
trol over arbitrariness and contributes to the legitimacy, the knowledge, and
the adherence, or else to the criticism of those decisions by the citizenry”, as
well as to the dissemination and understanding of the constitutional norm.

13 F J. Diaz REVORIO, VALORES SUPERIORES Y ACTIVIDAD INTERPRETATIVA, Madrid, 40 (1997).

4 Ihid. at 312.

15 See RoDOLFO L. VIGO, INTERPRETACION CONSTITUCIONAL, Abeledo-Perrot, Buenos Aires
(1993).
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Then, as a necessary element for the due foundation and motivation, and
for the same reason, for the use and respect of the precedent in all the sen-
tences of the TEPJL, it is necessary to distinguish the divergence techniques
from the reasons for the divergence. With respect to the first, the distinguishing
technique serves to strictly interpret the norm that must be considered from
the perspective of the precedent (it allows to differentiate the norm in order to
make an exception). Whereas the technique of overruling consists of the rejec-
tion of the precedent. Ior both techniques, legal reasons are required to serve
as a foundation. But the rejection of the precedent changes the core of the rule
interpreted for the specific case, or for future cases.!®

In addition to the justification for the abandonment of jurisprudence, it is
necessary for the new interpretation proposed, in each sentence or precedent,
to be also fully submitted to the pertinent verification, through the use of the
three interpretative criteria in electoral matters, namely: grammatical, system-
atic, and functional, provided for by the federal adjective law (LGSMIME)
applied by the TEPJF. Only in this way could the institutional and citizen
demands to the country’s highest electoral court be met, since a reinforced,
contextual, and technically rigorous motivation is required to abandon the
jurisprudence or precedents contained in previous administrative or jurisdic-
tional determinations.

V. FUNDAMENTAL ELECTORAL RIGHTS
AND THEIR EFFECTIVE PROTECTION AGAINST ABUSIVE
ELECTORAL JURISDICTION

The Establishment of a Specific Section
wn the Considerations of the Sentenced for the Reinforced
Justification in Cases of Change of Crileria

The quality of the sentences issued by the limit or last instance courts is di-
rectly related to the consistency and the use of the best arguments to explain
why a decision was reached and not another, since the legitimacy of the juris-
diction, according to Robert Alexy’s idea, comes from argumentative repre-
sentation, typical of deliberative democracies.!”

16 See R. ALEXY, TEORIA DE LA ARGUMENTACION JURIDICA, Center for Constitutional Studies of
the Constitution, Madrid, 261-266 (1989). Other authors specify and add on the rejection of the
precedent, that: “the overruling technique allows changing a precedent in its «normative core»
by applying the new precedent, either to the case under analysis (retrospective effectiveness) or,
in most of the assumptions, to cases of the future (prospective overruling). Precisely, the prospec-
tive overruling technique is used when a judge warns the population of the imminent change
that he is going to make in his rulings”.

17" See R. Alexy, Ponderacién, Control de Constitucionalidad y Representaciéon. In: Catedra Ernesto
Garzén Valdés 2004, TEORIA DEL DI1SCURSO Y DERECHOS CONSTITUCIONALES, 99 (2005).
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Given the need to improve the clarity and quality of the decisions of the
courts of last instance, so that the citizens can qualify and understand the rea-
sons that support the judicial determinations in relevant or border cases, it is
necessary to improve the design, structure, and accountability of the model of
electoral sentences in which the modification or abandonment of a jurispru-
dence or precedent is noticed.

The foregoing is attained through the inclusion of a specific section, before
the thorough study of the matter, where the reasons for a new interpretation
of the main issue contained in a jurisprudence or precedent are justified in
an exhaustive, pertinent, and consistent manner, and also clearly exceeding
the quality of the argumentation and the validity of the abandoned criterion.
Otherwise, the principle of legal certainty and security to which citizens are
entitled would be affected, and for the same reason the citizens could demand
that this type of decisions go through a reinforced scrutiny sieve that avoids
the political use of electoral justice.

Indeed, the structure of the sentence is essential for a consistent, brief and
exhaustive justification of the decision made by any court. Among other fun-
damental and ordinary elements of the judgments there are: the background
or context of the case, the considerations that support it, along with the or-
dered effects and the operative points of the ruling

However, a broader and more specific argumentative structure is required
for cases in which the constitutional bodies of last instance deal with crucial is-
sues, such as the modification or abandonment of jurisprudence, given the rel-
evant and extraordinary nature of this type of decisions. For this, it i3 proposed
to include an express section in the considerations that support the decision
in order to explain —with technical rigor and a reinforced argumentation, in
a coherent and consistent way, and through superior quality arguments com-
pared to those it intends to surpass— the reasons that justify the change of cri-
teria, and where appropriate, the interruption of the respective jurisprudence.

In said structure of the decision, it should at least be made explicit why the
political, institutional, and social context 1s different from the one that was pre-
sented at the moment when the original criterion was supported, and also why
the new interpretation better protects fundamental electoral rights, emphasiz-
ing the quality of the arguments used and those that it aims to adopt.

Last but not least, it should be expressly stated why it is considered that an
abusive or arbitrary judicial criterion is not updated by varying the interpre-
tation of the criterion previously applied to solve similar cases, about which
the citizens already had relative certainty and knowledge, in addition to the
commitment to apply the new criterion in all cases to be resolved in the future,
without trying to differentiate them in a forced or artificial way from other
matters with similar legal problems, in order to avoid judicial decisionism.

Briefly, in order to achieve the verification of interpretation methods and
the use of all plausible arguments to solve the specific case, it would be con-
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venient to establish a sentence model containing a specific section of the con-
siderations part, with the reasons for the modification of the jurisprudence, or
where appropriate, the interruption and express substitution of the original
motivation, or the abandonment of the precedent, as well as the demonstra-
tion of the superior quality of the novel argumentation with respect to the one
that is abandoned, and the reciprocal verification of the methods of interpretation
in electoral matters.!®

VI. THREATS FOR THE CONSTITUTIONAL DEMOCRACY
DUE TO THE JUDICIAL DECISIONS SYSTEMATICALLY
UNFAIR FOR FREE ELECTIONS

According to the definition proposed by Rosalind Dixon and David Landau, a
judicial decision is an act of abusive judicial review if it has a significant nega-
tive impact on the minimum core of constitutional democracy. It should be
noted that this impact implies a deeper questioning than the one that is limited
to ask whether an electoral decision can be considered partisan, in the sense of
favoring a contending political option. Surely, identifying a pattern of favorit-
ism in the sentences can affect over time their legitimacy and exceed fairness
in the contest, but they will be abusive judicial decisions only if they make the
elections systematically unfarr.

Thus, in electoral cases decided through sentences with a deep anti-demo-
cratic impact, judges can distort the constitutional meaning and can often take

18 On the subject of reinforced motivation, this paper follows the same normative-practical
analysis methodology for the study of sentences and the reciprocal verification of interpretation
methods as a structural part of judicial decisions, which is contained in JusTICIA ELECTORAL EN
MEXICO. AVANCES Y RETROCESOS A 20 ANOS DE LA REFORMA ELECTORAL DE 1996, Vlex, Mexico
(2020). In the same context, when resolving the constitutional controversy 209/2021, in the
session of June 1, 2022, the First Courtroom of the Supreme Court of Justice of the Nation
determined the invalidity of the budget assigned to the National Electoral Institute (INE), for
the 2022 fiscal year, after noticing that the Chamber of Deputies “did not strongly motivate the
modification it made to the preliminary project that said Institute presented; coupled with
the fact that such an adjustment compromises the functions of that autonomous constitutional
body, which could result in a violation of fundamental rights of a political-electoral nature”. It
concluded that the controversial act lacked a reasoning that demonstrated that the resources
assigned to the INE were, in principle, sufficient to pay the expenses generated in compliance
with the constitutional obligations of that Institute. Based on these considerations, the First
Chamber declared the 2022 Budget invalid, in relation to the resources assigned to the INE,
and instructed the Chamber of Deputies to analyze and determine in public session what cor-
responded with respect to the preliminary draft of the budget presented by that autonomous
body. Likewise, if the authorization of additional resources was deemed appropriate, the es-
sential measures for the effective transfer of the resources to that Institute had to be adopted, or,
in the event of a negative decision, “reinforced motivation of its decision had to be presented
with technical rigor”.
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advantage of, or conveniently use, concepts and doctrines designed to protect
liberal democracy. But they do so in a way that reverses their essential mean-
ing, and turns them into tools to systematically attack substantive democracy
and fundamental rights.

In the specific case of electoral matters, the jurisdiction of last instance
holds constitutional legitimacy, the legal instruments, and the technique to
decide cases of high social and political impact. However, it can undermine
constitutional democracy when it conveniently changes the interpretations of
the fundamental text, by omitting the protection of the fundamental electoral
rights directly or indirectly involved in the controversy, or by repeatedly trying
to justify new points of view with the use of arguments that are not the best to
explain the evolutions, modifications, or abandonments of the jurisprudence,
or the previous criteria.

Said forms of undemocratic judicial review can occur, among others, in
the following ways: 1) the proposed interpretation is superficial or it incorpo-
rates the form but not the substance of the constitutional norms (the protec-
tion of the Constitution is invoked as a mere formalism); 2) the result of the
interpretation is extremely subjective, since it includes and opts for certain
elements of constitutional democracy, but omits others; 3) it is not contextual,
and hence, it ignores the differences in the social and political context with
respect to the original criterion; and 4) the purpose of the democratic norms
and ideas is inverted, and for this reason, they have an opposite effect to the
one previously sustained (the progressive interpretation of the DEF, among
which the one of voting and being voted stands out).

As can be observed, the borderline courts that practice forms of abusive ju-
dicial review in general, and in particular in the case of the TEPJE can use dif-
ferent methodologies of analysis or interpretative techniques as ways to try to
reconcile the requirement of respect for jurisprudence or precedents, as well as
the compliance with the elements to formulate ordinary legal reasoning, with
anti-democratic effects. In other words, instead of simply ignoring it, they re-
peatedly cite the doctrine in a decontextualized way to reverse the purpose of
democratic ideas, or else, they ignore and fail to apply existing jurisprudence,
through the use of figures or concepts found in other countries, in a context
where the existence of a differentiated legal or social framework, or local politi-
cal conditions, make its use problematic.

Also, international doctrine or treaties are used in an ostensibly selective
way, for example, by echoing interpretations that favor the interests of the po-
litical forces that have promoted the appointment of the members of the court
of last instance. Therefore, the methodological inconsistency, in varying the
meaning of the doctrine or jurisprudence to support forced interpretations,
thereby achieving the expansion of the powers of the jurisdiction, or to im-
pose sanctions or restrictions not provided for in the Constitution, constitutes
a form of interpretive simulation for malicious decision making,
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Thus, following the work of Dixon and Landau as applicable, the most ef-
fective forms of abusive judicial review will seek to be well reasoned and be
more true to the legal reasoning process, with the aim of making it more dif-
ficult to detect if there are abusive motives in the decision. That is, the border
court will increase efforts to achieve legal justification whenever it anticipates
criticism or political opposition. However, in the specific case of the electoral
precedent, the argumentative effort will be insufficient and questionable, if the
reasons put forward in the enforceable judgments that support the modified
jurisprudential criterion are constantly left subsisting, and it turns out that they
are not interrupted or expressly defeated in the new interpretation.

Consequently, when the TEPJF makes a fundamental change in long-stand-
ing jurisprudence, on controversial issues, such as the imposition of sanctions
on public servants consisting of the loss of an honest way of living and the
respective political and legal disqualification, basically it is playing a role of an
interested party in the strategy of the faction(s) whose interests it protects. This
same function becomes a threat to constitutional democracy because in the
hands of anti-democratic groups it represents a rationalized tool that, taken to
the limit due to its systematic nature, leads to the modification of the original
meaning of fundamental electoral rights and of the principles of free elections
provided for by the Federal Constitution.

In other words, the electoral court of last instance, through the creation
of extra-legal procedures, such as the one concerning the possibility of judi-
cially ordering the registration of offenders, as well as through the consent
for the high discretion of the first instance judges to analyze specific cases,
basically confers on itself the power to veto ex ante from electoral contest the
politically relevant persons. Consequently, the rules of electoral democracy,
where everyone votes and can be voted for, are undermined in a dangerous
and authoritarian way, without it being valid to prevent the registration of
candidates for popularly elected positions, or to revoke the registration previ-
ously granted, due to the imposition of a sanction and/or legal, ethical, or
political disqualification, not provided for at the constitutional level. As much
as the intention is, paradoxically, the protection of the constitutional text, but
through meta-constitutional restrictions.!”

19 Thus, for example, in the CONTRADICTION OF CRITERIA 228/2022, resolved on March
7, 2023, the top court in México (SCJN) determined the existence of the contradiction of
criteria with the Superior Chamber of the TEPJE since the maximum court in the country
considered that having an “honest way of living” is an invalid legal requirement that, due to its
high subjectivity, cannot be evaluated as a condition for holding public office, while the TEP]JE
in a restrictive interpretation of the Fundamental Electoral Right to be voted, considered that
the members of the local and federal electoral jurisdiction were obliged to analyze and, where
appropriate, declare unfulfilled this requirement of eligibility for positions of popular election,
provided for in article 34.1I of the Federal Constitution. That, of course, opened up the pos-
sibility that the people sanctioned with the loss of that quality will be considered ineligible for
that only reason.
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1. The Legal Weakening of the Division of Powers
(Case of Integration of the Administrative
and Government Parliamentary Bodies)

The Supreme Court of Justice of the Nation (SCJN) has indicated that the
justiciability of acts of a parliamentary nature 1s feasible in the case of viola-
tion of the fundamental rights of legislators, but provided that explicit consti-
tutional powers of the Legislative Branch are not transgressed.? That is, there
1s the possibility that a constitutional body can review acts of a parliamentary
nature, but always exceptionally, since the idea is to make the right to passive
suffrage effective in the performance of the position, but without interfering
with the substantive functions of the legislative body. Especially, since the elec-
toral courts are also limited by the constitutional principle of legality, which
guarantees that all authorities abide by the assignments and responsibilities
established by the Magna Carta itself.

So, when the court of last instance decides to deviate from a criterion sup-
ported by the two previous integrations?! of the highest electoral jurisdictional
body, and even from precedents on the justiciability of legislative acts, estab-
lished by the integration in turn,?? then it would have to deal not only with
giving the best arguments in a specific section of the sentence structure, but
also with expressly justifying why the political, economic, and social context is
different from the moments in which the previous decisions were made. Ad-
ditionally, it would have to explain how the new interpretation better protects
fundamental electoral rights and respects the constitutional powers of the elec-
toral jurisdiction and the division of powers.

Undoubtedly, in the case of the abandonment of the jurisprudence regard-
ing the fact that the electoral tribunals lack competence to hear acts of parlia-
mentary functioning, the TEPJTF has the institutional responsibility of inter-
rupting the jurisprudence. And it also has the argumentative responsibility of
expressing why it now considers that the electoral political right to be voted
held by the popular representatives is directly involved at the time of the in-
tegration of the administrative or government commissions of the legislative

20 Tn A. 1. 62/2022 (interna corporis acta doctrine) and (SCJN. ADR 27/2021) Amparo 27/2021,
the SCJN has accepted the possibility of filing the amparo trial in the presence of intra-legislati-
ve acts that might violate human rights, such as fundamental electoral rights, with the clarifica-
tion that parliamentary acts recognized in the Federal Constitution cannot be grounds for review
to respect the balance of powers.

21 Jurisprudence 34/2013, “PoLiticaL-ELECTORAL RIGHT TO BE VOTEED. 118 GUARDIANSHIP
ExcrLupes PoLiticaL Acts CORRESPONDING TO PARLIAMENTARY Law”; Jurisprudence 44/2014,
“LEGISLATIVE COMMITTEES. ITS INTEGRATION Is REGULATED BY PARLIAMENTARY LAw”; Thesis
XIV/2007, “TRIAL FOR THE PROTECTION OF THE PoLiticAL-ELEcTORAL RiGHTS OF THE CITI-
7EN. THE REMOVAL OF THE COORDINATOR OF A PARLIAMENTARY FacTION Is NOT CHALLENGED
(CAMPECHE LEGISLATION)”.

22 Criterion sustained in case file SUP-JDC-1212/2019.
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body, for influencing the election, the proclamation or the access to the posi-
tion of deputies or senators.

Likewise, the TEPJF must express in what way the integration of the inter-
nal commissions of the Legislative Power or its government bodies transcend
the merely administrative parliamentary character, and why the acts of in-
ternal operation have a direct impact on the fundamental electoral right of
performance of the individual legislators, since political-electoral rights belong
to individuals and not to groups or collectivities.

Thus, for example, in the considering part of the TEPJF (judgment of Janu-
ary 26, 2022, issued in the file SUP-JDC-1453/2021, and cumulative), the
justification is limited to indicating that the right to be voted is affected, “but
the reasons for the decision contained in jurisprudences 34/2013 and 44/2014
are not expressly exceeded”. Also, it is not justified why the rights exercised by
individual senators are the same that correspond to parliamentary fractions,
since it only maintains that they cannot exercise their right to vote or express
their opinion in the appointment of officials, or express the reasons for the
suspension of constitutional rights.?®

Therefore, strictly speaking, if the express analysis of these aspects is omit-
ted, the quality of the original arguments prevails, and what would actually
be protected is the right of parliamentary groups to have representation in
government bodies, more than the fundamental electoral right of legislators
to be voted.

On this matter, if the jurisprudential line sustained by the TEPJF since its
incorporation into the Federal Judiciary,?* and at least until January 2021,%
no longer considers parliamentary administrative matters as non-electoral,
then the current integration of the judiciary of the Superior Chamber of the
TEPJF should explain with the best arguments why the rejection of this crite-
rion is alien to the mere political context of the current configuration of the
legislative majorities in parliament. And it should also clarify why protecting

23 In the following terms (TEPJE SS, SUP-JDC-1453/2021 and accumulated): “Failing to
consider the plaintiff in the formation of the Permanent Commission, without justified cause,
beyond the fact that they are not part of a parliamentary group properly speaking, is to deny
them the right to integrate that legislative body, which affects their right to be voted, in their
exercise of office. Preventing them from integrating that Commussion, despite being a force within the Senate,
means that they cannot exercise their right to vote, much less express their opinion individually or as a group,
in the appointments of officials, in the possibility of promoting constitutional controversies or
expressing their reasons on the need or not to suspend constitutional rights”. The highlighting
1S my own.

2+ (Criterion sustained in case file SUP-JDC-1711/2006.

%> Until January 2021, it has been considered by the Superior Chamber of TEPJE, that
Parliamentary Law: “includes the set of rules that regulate the internal activities of the legisla-
tive bodies, the organization, operation, division of work, carrying out of tasks, exercise of
attributions, duties and prerogatives of the members, as well as the relations between the par-
liamentary groups and the publication of their acts, agreements and determinations”. Criterion

sustained in case file SUP-JDC-10231/2020.

Universidad Nacional Auténoma de México, 11J-BJV, 2023
https://revistas.juridicas.unam.mx/index.php/mexican-law-review/issue/archive



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www.juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/

62 MEXICAN LAW REVIEW Vol. XVI, No. 1

now, in the electoral court, the integration of administrative commissions or
the parliamentary governing bodies “justifies the systematic suppression, at the
local and federal level, of the due deference on the part of the electoral juris-
diction to the powers of the Legislative Power and to the Law of Congress
itself”, which characterizes constitutional democracies.?

On the other hand, it is evident that, if the quality of the arguments that
support the original criterion is exceeded, which is perfectly feasible, legiti-
mate, and reasonable for the electoral jurisdiction of last instance, as well as to
meet the principles of legal certainty and security, it must be declared expressly
the abandonment of TEPJF. SS, Jurisprudence 34/2013 and 44/2014, whose
items are: “POLITICAL-ELECTORAL RIGHT TO BE VOTED. ITS GUARDIANSHIP EX-
cLUDES PorrticaL AcTs CORRESPONDING TO PARLIAMENTARY Law” and “LEGIS-
LATIVE COMMITTEES. ITS INTEGRATION IS REGULATED BY PARLIAMENTARY LAw”.
Because if the declaration of interruption of the jurisprudence is omitted, even
when there is a pronouncement to the contrary by a majority of five votes, the
consequence is contempt for them, and the implicit subsistence of the original
arguments, given their argumentative solidity, to judge future cases.

Moreover, as was pointed out, a specific section of the considering part
of the respective decision should include the best reasons for justifying the
prevalence of the new interpretation, derived in turn from a different political
context. Or else, to specify why, in specific cases, the criterion of the SCJN is
set aside regarding the express powers conferred to the Legislative Power in ar-
ticles 75 to 78 of the Constitution and in the Law of Congress, and which are
the fundamental electoral rights that are restored individually to a legislator, to
justify the repeated application of said novel interpretation until jurisprudence
is established.

In short, the interference caused to the balance of powers by the abandon-
ment of the criterion on the lack of express competence of the TEPJF to hear
parliamentary administrative acts, without fully defeating the quality of the
previous arguments, as well as the indifference regarding respect for the exercise
of the express powers granted by the Constitution and the Law of Congress
to the Legislative Power generates legal uncertainty not only for the citizens,

% In the public session of January 26, 2022 (minute 1.10.00 of the video), the Superior
Chamber of TEPJF discussed the issues of change of criteria on the competence of the TEPJF
to hear parliamentary acts (SUP-JDC-1453/2021 and SUP-JE-281/2021). In which essentially
it was considered that “it was not necessary to interrupt the jurisprudence, since the evolutionary
analysis of it allowed to distinguish the competence of the TEPJF to hear parliamentary legal
acts that affect political rights ethical-electoral, from political or organizational acts”. Likewise,
on February 16, 2022 (minute 41.00.00 of the video of the session) in SUP-REC-49/2022, the
same topic was addressed. These sentences originated TEPJFE SS, Jurisprudence 02/2022, under
the heading: “PARLIAMENTARY ACTS. THEY ARE REVIEWABLE AT THE ELECTORAL JURISDICTIONAL
HEADQUARTERS, WHEN THEY VIOLATE THE HUMAN RIGHT OF A PoLiTicAL-ELECTORAL NATURE
TO BE VOTED, IN ITS ASPECT OF EFFECTIVE EXERCISE OF POSITION AND REPRESENTATION OF THE
Crrizensnip”. Available at: https://wwuw.te.gob.mx/TUSEapp/tesisjuraspxidtesis=2 /2022 & thoBusqued
a=S&sWord=44,/2014.
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litigants, and other public powers, but also for the TEPJF regional courts and
the electoral courts of first instance, since the jurisprudence in which the origi-
nal incompetence criterion is contained remains in force. Therefore, the local
and regional electoral jurisdictions may incur the undue judicial review of any
legislative act by proceeding to the respective analysis with the mere mention
in the lawsuit of the alleged violation of the right to perform the position.?’

Said lack of interpretative clarity would be caused by the omission of es-
tablishing a certain, general and abstract criterion to judge on these complex
issues in which the delimitation of the fundamental right to be voted and the
constitutional faculties of the public powers are involved, and even those that
correspond to autonomous constitutional bodies. It is the same lack of juris-
prudential definition that is inexplicable and even questionable, in the perfor-
mance of a specialized body on the matter, and therefore, generates the risk
of updating a form of abusive judicial review by the top electoral court in an
obviously undemocratic way.

2. The Creation of Restrictions on Fundamental
Electoral Rights in a Jurisdictional Area (Case
Loss of Honest Way of Living by VPG)

The first integration of the Superior Court of the TEPJF was characterized
by the expansion of the DEF, even in borderline cases. Among other relevant
issues, for example, the court determined that, in order to meet the eligibility
requirements and be able to exercise the right to passive suffrage, it should be
considered, when proving the honest way of living (MHV), that it is an s
tantum requirement. That is, it is presumed fulfilled, unless proven otherwise.?®

In the same sense, the country’s highest electoral court, in jurisprudence
20/2002, essentially established that, in the case of someone who has com-
mitted a crime and has been sentenced for it, it is possible that, due to time

27 This decision-making vocation of the current integration of the Superior Court of TEPJF
can be expressly noted when it is argued that “the evolution of the jurisprudential line consists
of analyzing whether in the controversy there is a right that is violated by a decision of the
legislative bodies. That is, to examine whether; in each specific case, there is the possibility that an act of
a legislative body violates the right to be voted for whoever comes to this Electoral Tribunal”. See Judgment
of SUP-JDC-1453/2021 and accumulated. The highlighting is my own.

8 Additionally, the Superior Court of TEPJF considered that, in order to refute said legal
presumption, a history of life and antisocial behavior must be reliably proven, added to the
lack of means to subsist, derived from socially useful work, and without counting with sufficient
economic solvency, since consuming satisfiers to live without acquiring them with the product
of work, or with that which comes from goods of licit origin, suggests a dishonest life, since the
law allows livelihoods that society considers decent and licit, disapproving those that do not
fulfill such characteristics (SUP-JRC-440/2000 and SUP-JRC-445/2000, accumulated). This
sentence would be one of the three that originated Jurisprudence 18/2001, under the heading
“HonesT Way OF LIVING AS A REQUIREMENT TO BE A MEXICAN CIT1ZEN. CONCEPT”.
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circumstances, mode and place of execution of illicit or administrative infrac-
tions, it could contribute in an important way to undermine that presumption
of having an honest way of living. However,

...when the penalties imposed have already been completed or extinguished
and a considerable time has elapsed from the date of the conviction, the indi-
cation that tends to undermine the presumption pointed out is greatly reduced,
because the offense committed by an individual in some time in his life does
not define him or mark him forever, nor make his behavior questionable for the
rest of his life.??

Nevertheless, the current composition of the Superior Court of TEPJF has
modified those protective criteria of the right to passive suffrage by imple-
menting de facto, in jurisdictional area, the cause of ineligibility due to the loss
of an honest way of living in cases without that express constitutional restric-
tion. And, on the contrary, they can unjustifiably affect fundamental electoral
rights such as the freedom of expression of legislators under the constitutional
principle of parliamentary inviolability and political participation, or even of
the general public to express themselves on social networks.

Certainly, the regional courts of the TEPJI have considered, for example,
that in the event of being penalized for VPG, since the offense is classified as
ordinary or special, serious, it can directly result in the loss of an honest way
of living, and therefore, the impossibility of being registered as a candidate in
accordance with local law, or if one already has registration, the cancellation
of the same."

This stance has been taken up even for digital spaces, such as social net-
works, in order to review the conformity of the expressions of different citizens,
some with the quality of public officials, with the constitutional limitations on
discrimination and VPG. This consideration has resulted in protection mea-
sures and sanctions that have led to the loss of an honest way of living, and
therefore, to the temporary ineligibility of the sanctioned person.

Nevertheless, these exclusive effects of the honest way of living are ordered
discretionally, even when the infraction is proven, since the Superior Court-
room itself has considered that with the full updating of the VPG, “it is op-
tional to deal with declaring the loss of the honest way of living”. That is, said

29 TEPJE. SS, Jurisprudence 20/2002, under the heading “CRimMINAL RECORDS. ITs Exis-
TENCE DoEs NoT PROVE, BY ITSELF, A L.aAck OF PROBITY AND AN HONEST Way OF LIvING”.

30" In these terms, SUP-REC-911/2021 and accumulated was resolved by arguing that: “This
Superior Courtroom considers that the defendant is not right because, contrary to what it af-
firms, the Xalapa regional courtroom did reason that the questioned cause of ineligibility should not be
applied automatically, but should be applied only for offenses classified as serious. In this regard, the respon-
sible authority considered that this ground of ineligibility must be interpreted in light of article
22 of the Constitution, to conclude that only in the case of infractions of gender-based political
violence classified as serious —whether ordinary or special— it is proportionate that the person
in question is ineligible”. The highlighting is my own.
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act makes it depend on other conditions such as non-compliance with the
sentence itself, or the reiteration of the violent conduct denounced. Although,
once again, not in all cases of recidivism the legal presumption of having an
honest way of living has been considered overcome.3! The drawback of this
Interpretative criterion is the margin of uncertainty that it generates, since it
fails to establish, at the jurisprudential level, which are the parameters to con-
sider the fully accredited conduct of VPG as mild or very mild, or which are
the rules to follow to prove the recidivism of the behavior.

Here it is convenient to warn about the risk that the legitimate judicial dis-
cretion to interpret and apply the Constitution and the law to specific cases
becomes an arbitrary or abusive review, when the elements that must be taken
into account to consider the denounced conduct are serious or recidivist, and
not just isolated, mild or very minor, since the opacity in the parameters pre-
vents the formation of a solid jurisprudential line that gives confidence, coher-
ence and consistency to the judicial criteria.??> Especially since the deliberative
legitimacy of judges is precisely based on compliance with the constitutional
limits of their powers and democratic standards on the quality of the argu-
ments or discursive elements used.

31 Cf. SUP-REC-185/2020. Zongolic Case, Veracruz. In the aforementioned file, the Supe-
rior Court held that “the concatenated analysis of the behaviors [was accredited in three sentences of
the Electoral Tribunal of Veracruz, that he was not systematically summoned to the council sessions and neither
did they answer his requests related to the exercise of his position in the three years that he had held if] assumed
by the Municipal President to the detriment of the appellant, the statements of the plaintiff and
that the defendant did not irrefutably disprove the non-existence of the facts that were the basis
of the offense, allows us to conclude that the Municipal President does exercise political violence
against the appellant. In this way, the constitutional and conventional principle of equality and
non-discrimination is protected”. In this case, it is noted that the Superior Court, despite the
fact that the systematic conduct consisting of VPG was accredited, failed to rule on the loss of
the honest way of living (MHYV), so with this omission it left the aforementioned presumption
intact (the highlighting is my own).

32" An example of this inconsistency is the criteria of the Superior Court, in the file SUP-
REC-165/2020 (Tuxpan Case), to nullify hearings ordered by one of the regional courtrooms
of the TEPJE, in relation to accredited acts of Political Violence based on Gender (VPG), in
which it determined that it is not the corresponding OPLE (local authority) that must rule on
the eligibility of a candidate, but the local court at the time of issuing the corresponding sen-
tence. Likewise, that the accredited acts of VPG were not such, but an obstruction to the exer-
cise of the position, and therefore, they did not actualize the criminal conduct foreseen in the
criminal law, and for the same reason, it should also be left without effect the hearing ordered
to the Attorney General of the State. “Without taking into account, much less dismissing,
that the Xalapa Regional Court had already considered in paragraphs 111 to 116 of the sen-
tence issued in file SX-JDC-199/2020, the accreditation of the VPG and the corresponding
determination had already been the subject of analysis in the local instance. Especially since
this decision had not been questioned, and so it had acquired finality”. Therefore, the highest
jurisdictional body determined to revoke, without any analysis of the evidence submitted and
assessed by the local and regional instances, that the VPG did not exist, thereby incurring in
the excessive exercise of its powers of review as a limiting body, by disregarding the constitu-
tional principle of finality of electoral acts and resolutions.
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Thus, the decisiveness of the electoral jurisdiction to interpret the constitu-
tional and legal norms leads to systematically justify exceptions in specific cas-
es, in which the reasons are non-existent or weak to explain the qualification
of mild or very mild applied to the accredited conducts of VPG. Consequent-
ly, the door is opened for the federal and local administrative and jurisdic-
tional electoral authorities to determine subjectively, on a cause of extra-legal
ineligibility, and therefore, with signs of arbitrariness or judicial abuse, when
generating the recurring exclusion, in judicial area, of citizens to participate in
fully democratic exercises, such as elections for positions of popular election.

It should be noted that in the specific case of administrative procedures in
which the imposition of the loss of the MHV (honest way of living) has been
decided legally viable, the SCJN in the contradiction of criteria 228/2022,
established that it should not be considered as a sanction provided for at the
constitutional level nor could that quality be reviewed in the decisions issued
in such proceedings.

In other words, the country’s highest court established the majority opin-
ion that the requirement of having an honest way of living, due to its ambigu-
ity, is discriminatory and contrary to legal certainty, both for the recipients of
the individualized norm, and for those who apply it. For the same reason, this
criterion cannot be used as a restriction of a constitutional nature to access
public office since, in any case, under the principle of reserve of law it is the
responsibility of the democratic legislator to regulate it.?3

Even the creation of tools and records of offenders, such as the list of those
sanctioned by VPG (which has been justified as a measure of reparation and
diffusion), has been a matter of dissent by the members of the Superior Court-
room of TEPJI. Above all, the dissidents emphasize the opacity in the effects
of the registration, to generate the automatic perception about the defeat of
the presumption of the MHYV (honest way of living), and as a consequence,
that the sanctioned be declared ineligible, since in the corresponding indi-
vidual vote the warning is made about generating a judicial policy that implies
the creation of a cause of ineligibility, the same that must be reserved to the
Legislative Power, and not to the jurisdictional courts.?*

Therefore, to avoid the abusive exercise of judicial review in cases of VPG,
it is necessary to define at the constitutional level if the updating of violent po-
litical behaviors against women, due to its intrinsic seriousness, in all cases, will
lead to applying the maximum sanction in electoral matters, such as the an-
nulment of an election,® or that the registration in the list of those sanctioned

33 See STENOGRAPHIC VERSION OF THE SESSION OF MARCH 7, 2023, REGARDING THE CONTRA-
DICTION OF CRITERIA 228/2022. At 7-53.

3% See PARTICULAR VOTE OF TWO MAGISTRACIES MEMBERS OF THE TEPJF N THE FiLE SUP-
REC-91/2020 AND ACCUMULATED.

35 The nullity of the election by VPG, provided for in the local electoral codes, has also
been the subject of debatable interpretations. Given the ambiguity of the elements that the

electoral jurisdiction can take into account to determine the nullity of an election, even though
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by VPG would have as a direct consequence the deprivation of the right to be
voted for the loss of MHYV, only in cases where the conducts had been consid-
ered serious. Or at least, to establish clear rules and parameters in the general
laws of the matter,%6 so that the electoral jurisdictional authorities, local and
federal, can objectively define (without biases that generate uncertainty) the
updating of conducts of such seriousness, that if updated, there would be no
possibility of correcting them, and also the mitigating factors that could solve
or fix up this defect of nullity or ineligibility, in order to timely incorporate
them into the democratic rules of the contest.

In conclusion, for legal certainty and security, the electoral jurisdictional
bodies should apply fully identifiable and predictable criteria for citizens, for
the sake of transparency, independence, and impartiality in their decisions,
since before similar legal facts there must be the same legal consequences. In
accordance with the general principle of law that can be seen in the aphorism:
ubi eadem ratio, idem s (where there is the same reason, there must be the same
provision). Of course, that principle is not fulfilled in cases with VPG, in which
the Superior Court of TEPJIF has systematically maintained that, despite be-
ing fully accredited, the court must decide, case by case, in freedom of juris-
diction, if it warrants the express declaration about the loss of the honest way
of living,

In other words, it would be enough that the responsible body, even when
it has accredited the VPG, omits to declare the respective loss, to consider
saved the presumption of the honest way of living, which of course opens an
undesirable door to subjectivity, by not requiring a strict justification of why
it 1s omitted, in those cases of VPG with a serious qualification, to declare

the requirements are met to consider this serious and determining conduct, in some cases it has
been considered that the principle of conservation of validly held acts should prevail. Thus,
for example, it was textually held in paragraph 134, of the judgment issued in case file TEV-
RIN-24/2021 and accumulated, that: “derived from the resources SUP-REC-1388/2018 and
SUP-REC-1861/2021, the Superior Courtroom of the Electoral Tribunal of the Federal Ju-
diciary, established that it is not enough to update political violence based on Gender and the
minor percentage difference to five percent between the first and second place, so that the nul-
lity of an election is automatically declared” and further on, in paragraph 137, that: “although
as the plaintiff argues, the stated expressions contain discriminatory language, they are not of
sufficient entity to overcome or set aside the principle of conservation of validly executed acts,
taking into consideration the circumstances of time, manner and place in which the acts of Po-
litical Violence Against Women in Reason of Gender occurred”. That decision was confirmed
by the Xalapa Regional Courtroom, as the acts of VPG were not decisive for the result of the
election, November, 2021, in file SX-JRC-0532/2021.

36 This was argued, for example, in case file SUP-RAP-138/2021 and accumulated, where
it was established that: “in order to have defeated the presumption of showing an honest way
of living in cases related to VPG, the administrative authority requires that a jurisdictional au-
thority previously not only declare the existence or commission of VPG, but also, in the same sentence, establish
that the conduct merits the loss of the presumption of an honest way of living” (the highlighting is my own).
That s to say, it is enough that the respective loss is not declared expressly, to consider saved the
presumption of the honest way of living.
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the drastic legal consequence of the so-called “civil death”. And with this,
it contributes to the perception of arbitrariness by generating differentiated
legal consequences for situations that must follow the same jurisprudential line
regarding the seriousness of the conduct and the corresponding sanction.

3. The Meta-Constitutional Expansion of the Jurisdictional
Powers of the TEPYF (Sanctions to Public Servants for the Diffusion
of the Revocation of Mandate and Creation of Causes for Ineligibility)

In relation to citizen participation and the diffusion of the revocation of
mandate, and in accordance with the provisions of articles 1 and 35, section
IX, numeral 7, as well as 134, eighth paragraph, of the General Constitu-
tion of the Mexican Republic, it is noted that the rules relating to fundamen-
tal electoral rights must be interpreted to guarantee people their broadest
protection at all times.

Moreover, all authorities, within the scope of their powers, have the obliga-
tion to promote, respect, protect, and guarantee human rights, among which
are political-electoral rights related to voting in citizen participation processes.
Also, within this framework of broad protection, and during the time that in-
cludes the process of revocation of mandate, from the call and until the con-
clusion of the conference, the dissemination in the media of all government
propaganda of any kind must be canceled, as well as that which implies per-
sonalized promotion.

In this context, article 134, eighth paragraph of the General Constitution
of the Republic, provides as an “express limitation for public servants”, the
use of public resources and institutional propaganda that implies their per-
sonalized promotion, “but not the possibility of disseminating the processes
as that of revocation of mandate, nor the restriction to promote the participa-
tion of the citizenry in these exercises of direct democracy”, as long as they
do not carry out political proselytism.

The foregoing, because if we agree that the Mexican State is a democratic
regime, then said acts must be understood within the activities that a public
servant can validly carry out, since their purpose is to ensure the respect and
integral exercise of that human right of political participation for the citizens.

Therefore, contrary to what has been resolved by the TEPJE?’ by dissemi-
nating the process of revocation of mandate, through acts and demonstrations

37 See SUP-REP-362/2022, judgment that: “B) confirms the contested decision, in accor-
dance with the following: 1. they are existing violations of diffusion of government propaganda
in prohibited period, during the mandate revocation process; personalized promotion and viola-
tion of the principle of neutrality, attributable to the indicated persons who act as holders of the
Executive in different States of the Republic, as well as the hearings ordered to the Legislative
Power of such federative entities; and 2. it binds the jurisdictional authorities in electoral matters, as of
the notification of this executory, so that, in the commission of subsequent events, before the accreditation for the
commission of llicit constitutional acts, should analyze the possible suspension of the presumption of the hon-
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related to inviting the vote and its diffusion to encourage the participation of
the citizenry, it must be concluded that public servants do not incur any irregu-
larity or violation of electoral regulations, nor of the principles that govern all
electoral contests, since it is not about the use of public resources or political
proselytism.

Certainly; article 1 of the Political Constitution of the Mexican United States
establishes, among other protective aspects, that the norms related to human
rights will be interpreted in accordance with the Constitution itself and with
the international treaties on the matter, favoring in all the broadest protection
to people, and in accordance with the principles of universality, interdepen-
dence, indivisibility and progressivity. Consequently, the State must prevent,
investigate, punish, and repair violations of human rights, in the terms estab-
lished by law. But it also has the obligation to restrictively interpret prohibitions
or unjustified limitations on fundamental rights.

In relation to the aforementioned article 1, articles 6 and 7 of the consti-
tutional text recognize freedom of expression and the press as fundamental
rights. Therefore, in principle, the manifestation of ideas cannot be the sub-
ject of any judicial or administrative inquisition, unless morality is attacked,
the rights of third parties are affected, a crime is provoked, or public order is
disturbed.

Similarly, article 61 of the Federal Constitution guarantees the freedom
of expression to the members of the Legislative Power, due to their function,
considering as inviolable the opinions that they manifest in the performance
of their positions, and even regarding possible sanctions, said article indicates
that they can never be reprimanded for them.

Thus, in general, freedom of expression finds its limits in the rights of other
people or other legal rights that affect society, including democratic principles
and values, given that the restriction is justified as an exceptional measure that
cannot be ignored or nullified in its core or legal nature.

Therefore, it 1s clear that as in the case of the other fundamental rights
provided for in the Magna Carta, “the restrictions, duties, or limitations on
the exercise of the right to free expression must be expressly provided” for
in the Political Constitution. For this reason, this human right must be guar-
anteed by legal instruments to “avoid abusive or arbitrary impairment to the
detriment of the possibility of expressing one’s own ideas or thoughts”. Under
this protective perspective, the right of everyone to receive any information
and to know the expression of the thoughts of others is better guaranteed,
which 1s associated with the collective or social dimension of the exercise of
this fundamental right.

In this matter, among other express constitutional restrictions on fundamen-
tal electoral rights, are those provided for in article 134, eighth paragraph, of
the General Constitution of the Mexican Republic, which establishes that:

est way of lwing with respect to public servants whose responsibility is accredited, for the purposes of the
requirement of eligibility” (the emphasis is mine).
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...propaganda, under any form of social communication, that is disseminated
as such by public authorities, autonomous bodies, public administration agen-
cies and entities, and any other entity of the three levels of government, must
be institutional in nature and for informational, educational, or socially orien-
ted purposes. In no case will this propaganda include names, images, voices or
symbols that imply personalized promotion of any public servant.

Likewise, regarding the dissemination of the revocation of mandate, article
35, section IX, numeral 7 of the Magna Carta provides that the National
Electoral Institute (INE) and local public bodies, as appropriate, will promote
citizen participation and will be the only instance in charge of their diffusion.
Also, it establishes that the promotion will be objective, impartial and for infor-
mational purposes, “without there being an express constitutional restriction
so that citizens, even with the character of public servants, are prevented from
disseminating and inviting to vote in the aforementioned revocation process”.

Now, regarding the promotion of voting in federal electoral processes, ar-
ticles 6 and 30 of the General Law of Electoral Institutions and Procedures
(LGIPE) determine:

— The promotion of citizen participation in the exercise of the right to
vote in federal processes corresponds to the National Electoral Institute.

— The Institute itself will issue the rules to which vote promotion cam-
paigns carried out by other organizations will be subject.

— It s the obligation of the National Electoral Institute, among others, to
ensure the authenticity and effectiveness of the vote, as well as to carry
out the promotion of the vote and contribute to the dissemination of
civic education and democratic culture.

In line with the normative framework invoked, it is observed that the Fed-
eral Constitution and the general electoral law establish that the promotion of
citizen participation for the exercise of the right to vote in the process of revo-
cation of mandate corresponds to the National Electoral Institute, but as it will
be seen, such activity can also be carried out by other citizens, such as public
servants. However, there are certain limits, since they cannot disseminate the
exercise of citizen participation with public resources, nor carry out acts of
proselytism or political propaganda.

Thus, in accordance with articles 1, 35, section IX, numeral 7, 61 and 134,
paragraph VIII of the General Constitution of the Republic and also articles
6 and 30 of the General Law of Electoral Institutions and Procedures, and
given that norms relating to human rights should be interpreted progressively
(that 1s to say, without regressing on the benefits), it is possible to maintain that
citizens in general, and public officials in particular, can carry out acts or dem-
onstrations tending to disseminate and encourage citizen participation in the
process of revocation of mandate.
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This is so because public officials, among which are the members of the
Legislative, Executive, and Judicial Powers, as well as the members of the au-
tonomous constitutional organs, also enjoy the fundamental rights recognized
by the General Constitution of the Republic for all citizens, with the restric-
tions established by the Constitution itself and the laws applicable to the spe-
cific case of the diffusion of the mandate revocation process and even the in-
vitation to vote in it.

Therefore, it is feasible to conclude that, concerning the revocation of man-
date, public officials are expressly restricted by the General Constitution of the
Republic from proselytizing in favor of or against the head of the federal or
local executive, as well as from disseminating the revocation of mandate with
public resources, or through institutional propaganda that represents person-
alized promotion of the same.

Consequently, it is legally possible to maintain that, within the process of
mandate revocation, federal and local public officials do not have the prohi-
bition to carry out acts that disseminate it, with the aim to promote citizen
participation in electoral processes, as long as said acts are in accordance with
the principles of neutrality and impartiality, and the others that are govern-
ing the electoral processes, and in the event that any constitutional and le-
gal violation occurs, the competent authority must take the appropriate legal
measures to repress and penalize conducts that violate electoral regulations.??

Unconstitutionality of the Sanctions for Diffusion
of the Revocation of Mandate

As has been seen, abusive judicial review, in the “strong” sense, is actual-
1zed when the limiting jurisdictional bodies make decisions to systematically
remove or undermine democratic protections.

On this basis, if’ we agree that there is no fundamental right in favor of
the exclusivity of the INE for the dissemination of the mandate revocation
process, then it would have to be accepted that there is no constitutional basis
to sanction citizens, who also have the quality of being public officials, for dis-
seminating said exercise of citizen participation in use of their freedom of ex-
pression. About this topic, the SCJN has determined, in the contradiction of
criteria 22872022, that the legal requirements to access a position of popular
election such as having an “honest way of living” cannot be considered an

3 Similar considerations were supported by the Superior Coourt of the TEPJE on the restric-
tion of fundamental electoral rights such as freedom of expression in electoral matters, in the
files SUP-JRC-342/2016 and accumulated. Essentially, it held the following: “it is not legally
valid to restrict a fundamental right, such as freedom of expression, under the presumption that
its exercise would violate constitutional or legal principles and norms, but, in any case, should
such exercise be privileged, and in the event that any constitutional and legal violation is incurred, the competent
authority must take the appropriate legal measures to repress and punish conduct that transgresses electoral regula-
tions” (the highlighting is my own).
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eligibility requirement, or a sanction, to suspend access to the position, given
the great ambiguity to objectively determine its scope.?? Especially since there
1s not, expressly, the jurisdictional competence of the TEPJF to determine or
create a catalog of ad hoc sanctions to impose them on those who have been
considered disseminators of the revocation of mandate.

Even more, in the case of legislators, there is also the principle of parlia-
mentary inviolability. The same fundamental right must be understood pro-
gressively, to allow its exercise within the reinforced freedom of expression
that the Magna Carta guarantees for popular representatives. That is, they
can invite the population in general, and their representatives in particular, to
participate in said process of revocation of mandate, since the involvement of
citizens in the affairs of the Republic strengthens the links of popular repre-
sentatives with their represented, as well as the exercises of transparency and
accountability that characterize constitutional democracies.

In this context, imposing sanctions that are not expressly provided for in
the Constitution or in the law implies an exercise of repression of democratic
liberties and, for the same reason, the abusive exercise of the judicial function,
since they expressly generate consequences of law tending to limit the funda-
mental rights of citizens, without the coercive exercise being duly founded and
motivated.

Definitely, it is paradoxical that the limit constitutional body in electoral
matters decides to bind all the jurisdictional authorities, so that they analyze
and discretionally decide on the suspension of the eligibility requirement re-
lated to having a MHYV for the commission of a “constitutional illicit”, without
specifying the scope, parameters, and limits, at least at the jurisprudential level,
to have them accredited. With this effect of the sentence, political participa-
tion can be undermined discretionally, by preventing registration and the per-
manence of registered candidacies, under the sole argument of protection of
the constitutional text and the democratic system.

By systematically sustaining this position, sight is lost of the fact that the
main function of the electoral jurisdiction is, precisely, the effective, progres-
sive, and comprehensive protection and guardianship of the fundamental
rights of citizens with deeply democratic roots, such as the right to vote and
be voted for, the primary objective that characterizes a democratic constitu-
tional state of law, and not its restrictive interpretation.

39" That reasoning, mutatis mutandis, invalidates the criteria of the TEPJF on the imposition
of the sanction consisting of the “declaration of ineligibility, and the consequent refusal or
loss of registration due to non-compliance with the requirement of having an honest manner
of living, which, excessively, was granted as a meta-constitutional and discretionary power in
charge of the local electoral courts or the federal electoral courts of the TEPJF in last instance”,
in cases in which the repeated contempt of a sentence is updated (SUP-JE-281/2021), for con-
ducts of political violence based on gender that are considered to be of ordinary or special grav-
ity by the respective jurisdictional body (SUP-REC-911/2021 and accumulated), or else, due to
the dissemination of the mandate revocation process (SUP-REP-362/2022).
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Additionally, with the unilateral expansion of the sanctioning competence
by a terminal body such as the TEPJE, the principle of division of powers is
also infringed, and the permanent search for power to control power, because
by going beyond what is expressly authorized by the Federal Constitution,
underlies the teleology that the end justifies the means, which of course can-
not be legally sustainable, let alone democratic.*

VII. CONCLUDING REMARKS

a) The outstanding moment of electoral justice is the protection of Funda-
mental Electoral Rights, which cannot be restricted for the sake of a sup-
posed protection of the constitutional text, democracy and the guiding prin-
ciples of the electoral process. Hence, it is up to the citizens to demand the
full effectiveness of their rights, through the strengthening of the institutional
culture and the critical review of the decisions of the terminal electoral court,
as well as the request to the Legislative Power to modify the respective general
electoral laws, in order to establish interpretative guidelines or constitutional
and legal parameters that avoid abusive judicial review.

b) Out of respect for the principle of legality, electoral judicial activism must
have limits, parameters, and guidelines. Therefore, when changing criteria,
the terminal body must expressly state that the jurisprudence or precedent, as
appropriate, is erroneous and, if necessary, declare its interruption, as well
as expressly attend to the quality of the argumentation that is intended to be
overcome with the new criterion, in order to avoid judicial decisionism for
each specific case. Nothing is above the Constitution; no one is above the Con-
stitution, not even the electoral constitutional judges.

40 As noted in the case of the record of those sanctioned by VPG, with the creation of tools
and records of offenders such as the Catalog of Sanctioned Subjects (CASS), the perception
is generated automatically about the defeat of the presumption of the honest way of living,
and as a consequence, that the sanctioned person can be declared ineligible, and for the same
reason, a judicial policy implying the creation of a cause of ineligibility is also generated.
The same should be reserved to the Legislative Power, and not to the jurisdictional bodies.
Notwithstanding, the highest jurisdictional body with respect to sanctioned public servants has
maintained this restrictive position of the DEEF, arguing, in the judgment of June 8, 2022, is-
sued in case file SUP-REP-362/2022 and accumulated, that: “As part of a judicial policy aimed at
complying with and enforcing the Constitution, this Court, as the limiting body and of the total legal order; deems
it necessary to link all jurisdictional electoral authorities of the federal level and local, as of the notification of
this determination; so that, at the moment of resolving the sanctioning procedures, said authorities analyze and,
where appropriate, declare the suspension of the eligibility requirement consisting of having an honest way of
lwing, based on electoral constitutional offenses committed by public servants, when their responsibility for
this type of constitutional violations is proven. In order to analyze and resolve such determina-
tion, they must consider the repeated and serious transgression of the principles of the Federal
Constitution, the recidivism and fraud in the commission of the offense by the person public
servant” (the highlighting is my own).
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c¢) Abusive judicial review affects the democratic armor of Fundamental
Electoral Rights, and therefore represents an internal risk to the democratic
constitutional state of law. Tolerating judicial activism without limits, param-
eters, and/or democratic guidelines is the lure to allow the rule of judges, as
well as the possibility of using the discursive legitimacy of the jurisdiction to
decide what is constitutional in an arbitrary manner, and therefore, the patent
that allows jurisdictional operators to act contrary to the general will agreed
upon and consigned in the Constitution.

d) The ad hoc reasons for simulating motivation are basically fulfilling a role
as an interested party in the strategy of the faction whose interests are being
protected. That same function becomes a threat for constitutional democra-
cy, because it represents a rationalized tool in the hands of anti-democratic
groups, and taken to the limit, it leads to the alteration of the original meaning
of fundamental electoral rights and the principles of free elections provided
for by the Constitution.

¢) When the TEP]JTF makes a fundamental change in long-standing juris-
prudence on controversial issues, it is not feasible to consider it an evolution,
but rather a rejection of the previous criterion and a possible case of abusive
judicial review, when there is no argumentative exercise to overcome the qual-
ity of the previous argumentation or when the argumentative exercise carried
out is insufficient to consider the new interpretation correct, and at the same
time, the possibility of applying both criteria at the level of jurisprudence is
left open, due to the omission of interrupting the previous one.

f) In this context, it is necessary to include an express section in the consid-
erations that support the decision, in order to explain with technical rigor and
with a reinforced argument, why the previous criterion is considered errone-
ous, as well as in a coherent and consistent manner, the reasons that exceed the
quality or argumentative intensity of the previous criterion, and consequently,
justify the change. In said structure of the decision, it should at least be made
explicit why the political, institutional, and social context is different from the
one that was presented at the moment in which the original criterion was
supported. Likewise, why the new interpretation better protects fundamental
electoral rights, and why it is considered that an abusive or arbitrary judicial
criterion is not updated by varying the interpretation on which the state or-
gans, citizens, and litigants had already certainty about the previously applied
criterion to resolve analogous cases. In addition, the commitment to apply it
must be assumed in accordance with the principle of universality of the argu-
mentation rules. That is, the commitment to keep it in the future to resolve all
cases, and only in a truly exceptional manner, distinguishing cases with similar
issues, and assume the burden of expressly justifying the abandonment or the
failure to apply the binding precedent.

g) The interference caused to the balance of powers by the abandonment
of the criterion on the lack of express competence of the TEPJF to hear par-
liamentary administrative acts, without fully defeating the quality of the previ-
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ous arguments, as well as the indifference regarding the respect for the exercise
of express powers granted by the Constitution and the Law of Congress to
the Legislative Power, generate legal uncertainty not only for the citizenry; liti-
gants, and other public powers, but also for the regional courts of the TEPJE
and the electoral courts of first instance, since the jurisprudence in which the
original criterion of incompetence is contained is still valid. Therefore, the lo-
cal and regional electoral jurisdictions may result in the undue judicial review
of any legislative act, by making the respective analysis with the mere mention
in the lawsuit of the alleged violation of the right to perform the position.

h) Said lack of interpretative clarity regarding the justiciability of parlia-
mentary acts at the electoral area would be caused, in turn, by the failure to
establish a certain, general and abstract criterion to judge these complex is-
sues, which involve the delimitation of the fundamental right to be voted on
and the constitutional attributions of public powers or those of the autono-
mous constitutional organs. This lack of jurisprudential definition is inexpli-
cable and even questionable in the performance of a specialized body on the
matter, and therefore, it brings about the risk of updating a form of abusive ju-
dicial review by the terminal electoral body in an obviously undemocratic way.

1) In order to avoid the abusive exercise of judicial review in cases of VPG,
it is necessary to define, at the constitutional level, if the updating of violent
political behaviors towards women due to its intrinsic seriousness, in all cases,
will lead to apply the maximum sanction in electoral matters, such as the an-
nulment of an election. Or, if the registration on the list of those sanctioned
by VPG, only in cases where the conduct has been considered serious, would
have as a direct consequence the deprivation of the right to vote due to the loss
of MHV. Or at least, clear rules and parameters should be established in the
general laws of the matter, so that the electoral jurisdictional authorities, lo-
cal and federal, can objectively define (without biases that cause uncertainty),
the update of conducts of such seriousness, that if updated, there would be
no possibility of correcting them, and the mitigating factors that could solve
or correct this defect of nullity or ineligibility, so that the democratic legislator
could timely incorporate them into the democratic rules of the elections.

j) Yor legal certainty and security, electoral jurisdictional bodies should ap-
ply criteria that are fully identifiable and predictable by state organs, citizens,
for the sake of transparency, independence, and impartiality in their deci-
sions, since in the face of similar legal events there must be the same legal
consequence. This general principle of law can be verified in the aphorism:
ubi eadem ratio, idem tus (where the same reason exists, the same disposition must
exist). Of course that principle is not fulfilled in cases with VPG, in which the
Superior Court of TEPJF has systematically maintained that, despite being
fully accredited, the court must decide, case by case, in freedom of jurisdic-
tion, if it warrants the express declaration about the loss of the honest way of
living. Especially, since the SCJN has already determined the legal infeasibil-
ity of the MHV as an eligibility requirement or as an applicable sanction in
administrative sanctioning procedures.
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k) It can be stated that, in principle, any entity, organization, and physical
or legal person could carry out the diffusion of the process of revocation of
mandate and the promotion of the vote, as long as it is subject to the guiding
principles of electoral matters, particularly those of neutrality and impartial-
ity. The foregoing because it is not legally valid to restrict a fundamental right,
such as freedom of expression, under the premise of exclusivity of the dif-
fusion for the INE, but, in any case, such exercise must be privileged for all
citizens, including those who serve as public officials, and, in the event that any
constitutional and legal violation is incurred, the competent authority must
take the appropriate legal measures to repress and punish any conduct that
violates electoral regulations.

1) Based on the three main issues raised in this document, in which the cur-
rent integration of the TEPJI looks like it moves away from the principles of
electoral integrity, and so, the systematic action characteristic of “abusive judi-
cial review” can be updated, it is necessary to warn that it is not enough to raise
the discourse of the defense of the constitutional text to maintain legitimacy,
trust, and credibility before society. Because you cannot protect the Constitu-
tion or democracy by violating them. As a result, regardless of the questioning
of the exercise of meta-constitutional powers by the electoral magistracies of
last instance, it is necessary to reform the Federal Constitution and the gen-
eral laws of the matter, in order to establish guidelines, rules, and parameters
that allow inhibiting judicial decisionism, which promotes the weakness of
discursive constitutionalism and the argumentative representation of electoral
judges, and even the politicization of justice. On this basis, to preserve democ-
racy in Mexico, citizens must demand a greater institutional culture from the
members of the electoral jurisdiction, as well as effective protection, through
progressive interpretation, of fundamental electoral rights, guaranteed in turn
through the coherence, certainty and predictability of judicial criteria.
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NARRATIVES AND PRACTICES IN PRE-TRIAL
HEARINGS: A LEGAL ANTHROPOLOGICAL
APPROACH TO JUDICIAL EFFICIENCY
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ABSTRACT: Tlus article aims to shed light on the practical organization of ju-
dicial operators in the pre-trial hearings of local Mexico City courts. Furstly, the
aim s to describe cognitive, social, and objective formations, both conscious and
volitional, linked to achieving the goals of the judicial bureaucracy in the practice
of preliminary hearings in the justice system (the distribution, organization, and
inlerpretation of the work) that take place and shape the social-judicial domain.
Ethnographic observation and the narratives of agents in this field yield a theo-
retical_framework formed by the actor-network theory, anthropological concepts
from Garfinkel’s ethnomethodology and Bourdieu’s ideas of social field to provide
a belter description of agent practices in the field that produce a judicial “effi-
clency” that sustains, maintains, and drives the bureaucracy of the justice system,
spectfically during pre-trial hearings.

KEYWORDS: Pre-trial Hearings, Fustice Efficiency, Narratwes, Practices, Eth-
nography.

RESUMEN: Este trabajo tiene como objetivo comprender la organizacion préctica
de los actores judiciales en las audiencias iniciales de los juzgados locales de la
Ciudad de México. En primer lugay, se busca describir_formaciones cognitivas,
sociales y objetuales, conscientes y volitwas, vinculadas a la realizacion de obje-
twos de la burocracia de justicia en la prdctica de las audiencias preliminares
de justicia (distribucion, organizacion e interpretacion del trabajo) que se dan
. forman una justicia y un campo social, a partir de la observacion etnogrdfica y
las narrativas de los agenles que componen este campo. Esto a través de un marco
tedrico nutrido por la teoria actor-red, las nociones antropoligicas de la etnome-
todologia de Garfinkel y la nocion de campo social de Bourdieu. Lo anterior con
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el propdsito de describir las prdcticas de los agentes de su dmbito que construyen
una “eficiencia” de justicia que sustenta, mantiene e impulsa la burocracia del
sistema de justicia, especificamente en las audiencias preliminares.

PALABRAS CLAVE: Audiencias iniciales, justicia, eficiencia, narratwas, prdc-
licas, etnografia.

TABLE OF CONTENTS

1. INTRODUCGTION ..ottt ettt 78
II. PracTicE AND TECHNO COGNITION: META TEXT .ooviviiiiiiiieeiiece 79
II1. TRIALS AND PRACTICES: CONTEXT ...ccciiiiuiiiieieeeeeiiiiieeeeeeeeeiiveeeeeeeeeaans 82
IV. StATISTICAL FUNCTIONS: BACK TEXT ittt 83
V. EVENTS AND INTERACTIONS: TEXT ...vvviiiiiiiiiiiiiiieeeeiiiiiee e 85
1. POlICE ACHON wevviviiiiiieeiieeee e 85

2. Programs and StatiStICS .......eevveeuieriieieiieeieeie e 86

B EVIAENCE v 87

4. Police REPOTt....civiiiiiiiiiiiiiiiiciiceecce e 89

5. Repeated Accounts/INarratives........cooeereereeneeneeneeneeneeneeneens 90

6. Institutional and External AGEnts .........cocecverererieniencnceceenennens 91

7. Judges and Knowledge.........ccocuiviiiiiiiiiiiiiiiiiiiiccicceeee, 92

B ATTES ittt ettt ettt ettt e e ettt e e et e e e e ta e e e estbaeeeeetaeeeeabaeeeaes 93

VI. CONCLUSIONS: POST TEXT .uvviiiiiiiiiiiiie e 94

I. INTRODUCTION

What is efliciency in the judicial system? Traditionally, efliciency denotes the
ability to achieve the desired results with the least number of resources pos-
sible. This implies understanding the economics of judicial work, which con-
sists of the goals usually established in regulatory frameworks or policies, on
the one hand, and the limited number of resources available to reach said
goals, on the other. Therefore, this economic understanding implies working
within a framework of legal possibility. Every time resources are used, they
must be presupposed, planned, and executed based on a legal category, a stra-
tegic plan, or a legal provision. Thus, common judicial analyses create lines of
compliance between ideals and the use of resources.!

' Rail Ojeda Nuiiez et al., Compatibilidad entre debido proceso y eficiencia: su aplicacién al régimen

de apelacion en el proceso civil chileno, 31 (2) REVISTA DE DERECHO (VALDIVIA) 211, (2018); Claudio
Gonzales Guarda, La eficiencia en el sistema penal espaiiol: con especial referencia al modelo de conformi-
dades, 7 (3) FUNDAMENTOS DE DIREITO PROCESSUAL PENAL 2061, (2021).
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In this case, the answer is not a quantitative index, much less an operation-
al procedure to arrive at an ideal. Our answer probes the everyday, constant,
and uninterrupted practices underpinning work practices to solve work-relat-
ed problems. Thus, the question centers on unspoken practices that form the
basis of interactions in judicial work. Attention is thereby paid not to legal
premises but to the agents’ own insights and interactions mediated by objects,
thus creating a perception of efficacy as the workings inherent to the area that
are maintained, endorsed, driven, thought out and decided upon by agents,
whether adhering to legal frameworks or, more commonly, infringing legal
provisions.

This paper aims to contribute to legal anthropology by examining hidden
and discrete practices in judicial procedures, specifically in the pre-trial hear-
ings, without lapsing into a merely legal-economic evaluation. The descriptive-
analytical intention of our study consists of an in-depth socio-legal description
of Initial Hearings at Mexico City courts to better understand the efficien-
cy of the operations, that is, all practices that allow the continued existence of
the system itself. Simply put, this paper gives a detailed description of judicial
operators’ various everyday work-related activities that comprise judicial effi-
ciency, 1.e., achieving institutional goals (whether it is complying with a certain
number of hearings or simply finishing the court journal, the goal is to com-
plete the necessary tasks efliciently), in order to present the material nature,
along with the normative structure, of judicial work, but set out as it actually
takes place within the framework of daily judicial activities. This research is
part of the National Problems program of the National Council of Science
and Technology as research on “Judicial Oversight of Police Detentions and
Informal Rules”.

Thus, the structure of the paper is following: II. Practices and Techno Cog-
nition: Meta Text (a theoretical section); III. Trials and Practices: Context (a
section presenting preliminary information on the issue in question); I'V. Statis-
tical Functions: Back Text (a methodological section with statistical functions);
V. Events and Interactions: Text (an ethnographic section), which is divided in-
to subsections: 1. Police Action; 2. Programs and Statistics; 3. Evidence; 4. Po-
lice Report; 5. Repeated Accounts/Narratives; 6. Institutional and External
Agents; 7. Judges and Knowledge; and 8. Arrest. To end with section VI. Con-
clusions: Post Text.

II. PracTicE AND TECHNO COGNITION:
MEtA TEXT

In the sociological field of criminal procedural law, research has traditionally
reduced analysis to its teleological dimension, to meeting goals in the form of
spectfic products (files, documents, sentences, statistics, reports, etc.) tailored
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to the social or political interests marked by its general social field.? A second
socio-legal convention reduces judicial practices to mere instruments of power
relations and ways of establishing legal truths.? Yet a third position emerges
from the analysis of knowledge and skill, seeing ethnographically to investigate
the ways in which subjective, objective, technical, and cognitive agents interact
to produce certain specialized forms of creating a continuous practice that
ensures the existence of what we will call the juridical social field. Unlike the
analysis of power relations brokered by schemes external to judicial processes
or institutional subjectivity training mechanisms, an anthropological position
defends the establishment of roles and relationships that forge and imprint
everyday life on bureaucratic processes as a result of agents deliberate and
conscious effort. These are practices, positions, observations, and interactions
that cannot be analyzed or studied without an ethnographic look at the daily
working life within the judicial system. Thus, this third position goes beyond
both the sociological perspective and the legal one by placing the legal system
not to restrict possibilities but as an agent at the same level as other agents.
Hence, it is imperative to modify the theoretical-methodological procedure for
analyzing the events that comprise daily life within judicial spaces.

However, anthropological positioning assumes a dialectical understanding
of the above positions. On the one hand, judicial events are understood as
symmetrically built dynamics between discourses, interactions, intermedia-
tion and interrelationships among different agents that make up a field of
action* and that at the same time are influenced and immersed in social,
political, economic and historical contexts that can also be analyzed from
an ethnographic perspective.? According to Geertz,5 ethnography aims at
the dense description of “a stratified hierarchy of meaningful structures in
terms of which twitches, winks, fake-winks, parody, rehearsals of parodies are
produced, perceived and interpreted”, i.e., “sorting out the structures of sig-
nification... and determining their social ground and import”. The meaning
of interactions emerges from a specific field, imbuing events with contextual
differences. Thus, the work lies in discovering the code and understanding the
interpretation process used for said code. However, symmetrical anthropol-
ogy uses flat ontology to closely observe the interactions between agents that
produce the conditions for possibilities arising from particular codes.

By adopting symmetrical anthropology, the symbolic ethnographic vision,
which contemplates only a deep understanding of the code in its linguistic
dimension, is overtaken upon focusing on the ontological interactions condi-

2 Leticia Barrera, Mds alld de los fines del derecho: expedientes, burocracia y conocimiento legal, 41
REevista pE CiENCIAS SociaLEs 57 (2011).

3 MicHer Foucaurr, VIGILAR ¥ CasSTIGAR (Siglo XX, 2nd ed., 2009).

* Bruno Latour, NUNCA FuiMos MODERNOs (Siglo XXI, 2007).

> Galeano Gasca & Irene Juarez Ortiz, Aniropologia juridica: reflexiones sobre justicias locales y
derechos universales, 32 (53) BOLETIN DE ANTROPOLOGIA UNIVERSIDAD DE ANTIOQUIA (2017).

6 CrirrorD GEERTZ, THE INTERPRETATION OF CULTURES (Gedisa, 2006).
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tioning, building, mobilizing, operating, organizing and administering prac-
tices that produce signifiers, symbols, values, customs, goals, organizations and
codes.” Another difference with the sociological approach is found in the vol-
untary, direct, active, and incomparable participation of the agents shaping
this daily reality. Garfinkel® calls this common and shared construct “reflexiv-
ity”, perceiving agents as creators and updaters, of this everyday life, while
building cognizance of order, organization, structure, and normality. Thus,
these processes, acts, practices, discourses, interactions, and intercommunica-
tions prove to be the intrinsic dynamics of the field, as well as the conditions
for an environment of comfort, trust, and well-being in the workplace.

In the case of institutional judicial spaces, practices are moderated by the
professionalized acumen of specialized knowledge and techniques, such as pro-
cedural law and criminal law. The symmetrical and symbolic construction of
codes in institutional spaces is similar to that of any other community build-
ing social practices,’ but to understand the particular rational in these spaces,
consideration should be given to the concept of “techno cognition”, which
stems from the anthropology of knowledge and technique and centers on its
cognitive-instrumental activity: “orally-transmitted knowledge and techniques
transmitted by gestures”. The concept of techno cognition also implies blur-
ring the boundary between human and non-human by paying attention to the
non-subjective agents with which agents interact in their everyday activities, as
well as to the objectual interactions that take place without human mediation
affecting everyday life.!”

In short, this dense description is provided to be acquainted with the prac-
tical field arising from objective and subjective interactions that give meaning
to the practices upholding agents’ everyday life that allow their continuous
production/reproduction. These technocognitions categorize all the particu-
lar expressions that build rituals, the recurrent behaviors in the dynamics of
practices, which at the same time correspond to the set of interactions be-
tween human agents and object agents that form part of the judicial field and
its dynamics.

In the specific case of the pre-trial hearings, the human agents involved in
the bureaucratic activities in the penal system will be referred to as operators:
public prosecutors, judges, victim counselors, and public defenders; while the
object agents (judgments, technical knowledge, evidence, technology, etc.) will
be referred to as agents. The subjective, human facet lies in the analysis of the

7 Ricardo Vazquez, Antropologia Simélrica y ciberetnografia orientada a los objetos: reflexiones en torno
a un ensamblaje tedrico-metodoldgico, 56 (1) ANALES DE ANTROPOLOGIA (2022).

8 HaroLD GARFINKEL, EsTuDIOS EN ETNOMETODOLOGIA (Anthropos, Hugo Antonio Pérez
Hernaiz trans., 2006).

9 Bruno LATOUR, LABORATORY LIFE (Sage Publications, 1979).

10" Morales Navarro, Antonio Arellano & Mina Kleiche, Practicas curativas en las “Huer-

tas de Malinalco™: los saberes integrados sobre plantas, padecimientos y curacién tradiciona-
les (ENGOV WoORKING Paper No. 3.4) 58 (2013).
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“expert” operators of the law who possess different types of knowledge —judg-
es, public prosecutors, public defenders, in the Mexican case— that generate
certain practices regarding the institutional execution of their work, a “legal
field” that operates according to a logic of its own and gives rise to a series
of conventions, roles, and hierarchies for its agents.!! These practices answer
to diverse techno cognitions arising from subjective techniques (orality, legal
language, knowledge of the facts), legal knowledge and systems (rules, provi-
sions, plans, strategies, laws), and technological and material instruments (files,
evidence, mobile devices). Hence, the judicial field differs from other fields due
to the influx of legal technocognitions shaping its dynamics.

Hence, the importance of this ethnography is found in the descriptions of
these interactions, in an effort to recover that everyday “efficacy” fashioned
in the performance of judicial work. Based on the above, “efficacy” is the col-
lective continuity of certain practices in a process with an autopoietic contin-
uous-infinite goal. In other words, it depends not on external agents to uphold
it, but on the active participation of its agents. Meanwhile, “everydayness”
refers to the unquestioned, unstated, and discrete reflexive practices exercised
on a daily basis that are known, communicated, imitated, and repeated among
the agents with knowledge of the judicial field. This implies the opposite of
“effectiveness”, understood herein as incorporating practices into ideal struc-
tures of action, 1.c., the capacity of actors to adapt their actions to externally
established precepts (laws, judicial proceedings, written ethical guidelines, op-
erating manuals).

This dichotomy should not be understood as a simple comparison or clas-
sification in which every action must be attributed to one or the other, but
rather, as proposed by Derrida in Différance,'? actions stem from a pursuit for
effectiveness that, when contrasted with institutional practices, routine prob-
lems, objectual technologies, human reflexivity, and the practical constraints of
bureaucratic work, it leans toward efficacy, seeking to return to effectiveness,
which establishes a discussion on effectiveness and efficacy, understood here as
“Institutional everydayness”. In other words, agents strive to fulfill the legal re-
quests of their work, but they resort to practices devised by agents that do not
necessarily observe the techniques and methods established by law.

III. TRIALS AND PrACTICES: CONTEXT

This text focuses on the emerging ethnography from the initial hearings of the
Mexico City judicial system, specifically the stage of judicial control of police
detentions from August to December 2019, with more than eight hundred
systematic observations on pre-trial hearings in CDMX criminal courts. The

1" Pierre Bourdieu, The Force of Law: Toward a Sociology of the Juridical Field, 38 HAsTINGS Law
Review 805-53 (1987).
12 JacQUEs DERRIDA, MARGENES DE 1A FILOSOFiA (Catedra, 1989).
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information obtained from direct observation is complemented and enhanced
by interviews with arraignment judges, public defenders and public prosecu-
tors involved in such hearings, within the framework of the Initial Hearings
of the Mexico City Criminal Justice System research project (the CONACY'T
National Problems program) coordinated by Dr. Carlos Silva Forné. Due to
the closed and discreet nature of these institutions as well as the need to pro-
tect the identities of the interviewees, the anonymity of the participants was
preserved in both the ethnographic observations and the interviews.

The project revealed a network of field agents’ daily interactions in the
performance of their duties, which were ethnographically recorded and then
cross-referenced with the different responses gathered from interviews with ju-
dicial agents. In other words, the practices included in the ethnographic analy-
sis were contrasted with recurrent accounts of said practices. Most practices
relate to their immediate context, but some extent well beyond it.

It 1s possible to identify a higher prevalence of certain offenses as well as
collective agreements regarding the practice of such offenses, including consis-
tent accounts that prevent those actions from being carried out and repeated
requests or processes to include or exclude certain arguments. However, an
examination of these practical regularities corresponds to a close analysis of
such factors and the establishment of particularities linked to bureaucratic
reflexivity on specific issues that arise when tied in with the distribution of ju-
dicial capital. This study provides a general review of the objective-subjective
interactions that shape everyday life and efficacy, i.e., a snapshot of the inter-
actions-practices underpinning the existence and continuity of initial hear-
ings, as well as the fulfillment of their goals, mandates, and objectives.

IV. StartisticaL FuncTions: Back TEXT

The empirical data for this article was collected through a systematic ethno-
graphic observation of pre-trial hearings. This work was carried out by an in-
terdisciplinary group composed of social scientists in the fields of law, anthro-
pology, and sociology over a period of just over 6 months. These observations
were accompanied by an observation guide and an audience-data capture for-
mat with information on the length of each hearing, each specific procedure
in cach hearing (control of the arrest, etc.), the various interactions between
agents and the parties involved, etc.

The team members visited different Judicial Management Units in Mexico
City (Reclusorio Norte, Reclusorio Sur, Reclusorio Oriente, Reclusorio Santa
Martha and Dr. Lavista), making ethnographical arguments and observations
while collecting the specific information on the forms. Weekly meetings were
also held to discuss the personal experiences of the interviewees and particular
ethnographic findings, as well as to give presentations on topics of common
interest. After completing the observations, all the data in the forms were tran-
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scribed and organized in a SPSS database. Additionally, more than 15 inter-
views were conducted with various judicial agents, public prosecutors, public
defenders, and arraignment judges. Semi-structured interviews were carried
out, with a script containing questions about interviewees’ views on the judicial
system, their judicial career, the working environment in the court, the other
bailiffs, the underlying causes of crimes and the court’s role in solving national
problems. These interviews were recorded in audio format, transcribed, and
later coded with the MAXQDA program.

The author participated in each stage of this process: daily observation of
initial hearings, filling out of the forms, transcribing the data, conducting in-
terviews with judicial agents, transcribing the recordings of said interviews and
coding these transcriptions. This empirical and documentary work advanced
all the topics covered in this text. This text emerges from the findings obtained
in the field and the interviews. The information was compared in the weekly
group meetings and with the empirical data. However, the enormous amount
of systematized data requires detailed study, which is currently being done by
the participants in this project.

Thus, the topic discussed in this article is part of a broader analysis. There-
fore, this article does not seek to explain the full scope of the social facts em-
bodied by pre-trial hearings, but rather, to present a series of phenomena that
together shape the daily judicial activities in pre-trial hearings. In this way, this
ethnographic journey stems from an anthropological perspective, which will
be enhanced with upcoming articles to be published by the rest of the research
team. Although this might seem like a selective sample, the qualitative nature
of the work centers on continuous research in the field, using the team’s shared
data to reinforce the findings presented.

Moreover, this subject is unquestionably innovative, since the array of avail-
able data and statistics only corresponds to cases closed by judicial institutions.
In other words, statistics from the INEGI and the TSJCDMX,!3 as well as
from other empirical research, are limited to the number of sentences issued,
the types of crimes, and other bureaucratic aspects that, while providing the
background of the hearings, do not represent a detailed study of everyday
court practices. Furthermore, specific data requests were made on the national
transparency platform to obtain information about the duration of hearings
and corresponding details, such as whether the accused participated, the de-
fense arguments, or number of guards-to cite a few examples. However, the
only information obtained was the number of judges at each Judicial Manage-
ment Unit and the number of hearings held annually. Besides, according to
the response of the transparency agency, the court is not obligated to maintain
data on these aspects.

13 INSTITUTO NACIONAL DE ESTADISTICA Y GEOGRAFIA [INEGI] [NATIONAL INSTITUTE OF STA-
TISTICS AND GEOGRAPHY| and TRIBUNAL SUPERIOR DE _JUSTICIA DE LA C1upaDp DE MExico [TSJCD-
MX] [SuPERIOR TRIBUNAL OF JusTiCcE OF MEXICO CITY].
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V. EVENTS AND INTERACTIONS: TEXT

Pre-trial hearings are supposed to be, at least as stated in the law, an autono-
mous place where decisions are made based on the elements brought befo-
re the court. However, actual practices go beyond the legality and formality
of the hearings and are inspired and motivated by agent dynamics in their
institutional, group, cultural, and labor relations.

Judicial logic establishes the scope of action of the various agents involved
in criminal proceedings, delimiting it within judicial regulations, which in this
case are found in the Political Constitution of the United Mexican States, the
National Code of Criminal Procedure, and the Mexico City Criminal Code,
as well as the various particular regulations of judicial institutions. From an
institutional point of view, these regulations define how agents should ideally
act. Categorizing the types and bureaucratic actions would imply the prin-
ciple of legality, from a socio-legal perspective, and the essential efficacy in our
language. However, from the knowledge gained from the ethnography and
narratives from agent interviews, actions are bound by a series of consider-
ations related to the availability and intentionality of the objectives of the vari-
ous agents in judicial spaces and of the bureaucratic processes because of the
specific particularities of agents’ rationale, along with complete obliviousness
towards the legal provisions that define the ideal legal institution.

Such actions are always based on the different working conditions described
below with greater weight placed on decision-making and establishing bureau-
cratic interrelationships in the judicial area as part of an effort to do their work
with “efficacy”. This efficacy is a perceptual condition of agents to maintain
order and a sense of case at the workplace, which 1s already bogged down by
an excessive workload, stress of working on issues related to the criminal world
and the diverse vicissitudes associated with the job.

The different practices are described in chronological order from the pos-
sible perpetration of a crime to the initial hearing. The first will discuss build-
ing up a written account of the police action and preparing the Public Pros-
ecutor’s case file.

1. Police Action

Chronologically, the first justice event relevant to the ponderation carried
out at pre-trial hearings is the merging of police work with that of the Public
Prosecutor’s Office. The interviews with judicial operators, particularly with
members of the Public Prosecutor’s Office, constantly mention the lack of
efficacy in police work, i.e., the lack of lawfulness surrounding police actions.
More specifically, this implies discrepancies in police work, in terms of the de-
tention of alleged offenders with irregularities in its execution, such as human
rights violations, the lack of bureaucratic elements in the proceedings, lapses in
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the intervention or the prosecution of offenses that do not entail certain types
of punishment.

These failings are ignored by the police, who proceed with the bureaucratic
process linked to standards on detention, i.e., being taken to the Public Pros-
ecutor’s Office. Such actions lead to a daily routine of excessive use of force,
police abuse, and the use of torture whenever related to meeting material and
symbolic goals, which have been analyzed before in various texts.'* Due to the
ineffectiveness of the police, legal bureaucratic processes require suspending
the detention or its subsequent revocation and the removal of the Public Pros-
ecutor from the proceedings, which results in the detainee being released, the
possibility of an alternative way out of the process or a summons to a pretrial
hearing while the subject under investigation is at liberty. All these options are
at odds with the goals of the Public Prosecutor’s Office.

2. Programs and Statistics

Although not entirely in line with the legal precepts established by law, these
goals come from the Public Prosecutor’s Office approach and imply the “ad-
vancement” of the detainees, 1.e., the judges’ acceptance to move forward with
the criminal proceeding. This is closely tied to fulfilling certain statistics and
goals imposed on Public Prosecutor’s Office agents by institutional authorities.
In most cases, according to judicial operators’ interviews, the decision of Public
Prosecutor’s Offices is to continue with the proceedings of detainees regardless
of deficiencies in police action, either covering them up or disregarding them,
hoping that the judge’s lack of attention will allow the proceedings to continue.
From the interviews (particularly with public defenders and judges, as this does
not happen in all Public Prosecutor’s Offices),!” it is mentioned that the police
institution itself is influenced by political programs that exert pressure on its
operators, who must comply with a minimum number of detentions within
certain periods of time, thus leading to the establishment of effective practices.

14 Carlos Silva Forné, The excessive use of force by Mexico City law enforcement agencies: corruption,
normal abuse, and other motives, 9 (1) MEX1CAN Law REVIEW 3 (2016).

15 Tt should be noted that in interviews with public prosecutors, some mentioned the pressure
exerted by their superiors to meet certain goals of “indicted detainees” influencing their official
actions, since decisions are made under this pressure to send cases lacking formal elements to be
heard, expecting judges to act accordingly. In their words, judges’ diverse decision-making styles
could open a window of opportunity. Consequently, the lack of consistency in judges’ decisions
may result in allowing a detainee to be indicted even if the investigation does contain the ele-
ments to back such a decision. Similarly, the work of defense attorneys indirectly influences this
decision because defense attorneys are expected not to notice certain irregularities, either by
waiting for a private defense attorney (who, according to the operators, lack experience, exper-
tise and knowledge to keep the case from being sent to trial) or private defense attorney’s lack
of attention due to overwork. Most public prosecutor’s testimonies do not mention this because
they can be reprimanded or dismissed from their position if it were known there is an outside
influence on them when making certain judicial decisions.
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Thus, compliance with political campaign promises that turn into programs,
plans, strategies, and institutional goals handed down through the chains of
command becomes the driving force behind agents’ legal “acrobatics”, in ad-
dition to the constant threat and risk of losing their jobs for not following insti-
tutional orders. Thus, the instructions of their superiors supersede the orders
of agents’ actual operations.

This results in a greater impulse insofar as the certainty of agents keeping
their job is entirely dependent on obeying orders rather than complying with
legal provisions; any disobedience would mean their dismissal. This efficacy is
not driven by police operators but by production conditions, i.e., the circum-
stances surrounding them, ranging from authorities’ orders to the availability
of different technologies, techniques, materials, and legal objects, as well as
the silenced consent of the other judicial operators, thus creating a complicity
that sustains and upholds certain production requirements. There is a constant
complaint in public prosecutors’ accounts regarding the excessive workload
and the persistent threat of dismissal on grounds of inefliciency for not having
enough hearings with binding sentences in a given period.

3. Euvidence

As regards production conditions, aligned police activity can be found in its
situational object field. The criminal system does not only have human opera-
tors, but also several technological systems that can imbue discursive criminal
assumptions with certainty, i.e., they serve as material and probative evidence
that helps recreate the conditions in which the facts took place as procedural
requirements and as a means to clarify and build certainty for the judge to
pronounce judgment. This regulatory notion appears in agents’ narratives and
practices as judges’ requirements to verify the facts that will serve to back the
agents’ petitions. These structures manifest themselves in hearings as evidence.
Thus, police decisions must be conditioned by the discovery, inspection, analy-
sis or even the appearance, introduction or fabrication of evidence. Operators’
testimonies show it is possible to extract the modalities of police action and
the different behaviors to fulfill their tasks. Should there be a video contra-
dicting the facts laid out by the Public Prosecutor’s Office, its mission would
be to overturn the evidential validity of said video. Thus, agents’ decisions
concerning evidence are not geared towards the search for evidence as proof
of a given fact, but as a way to back up the arguments conducive to obtaining
petitions.

In preparation for the hearing, evidence is scarce and is only needed to
determine the legality of the arrest. Therefore, any type of evidence —like
C5'6 camera footage, ballistic expert opinions or other circumstantial evidence

16 CeNTRO DE COMANDO, CONTROL, COMPUTO, COMUNICACIONES Y CONTACTO CIUDADANO DE
LA Crupap DE MExico [CG5] [Mexico Crty’s ComMManD, CONTROL, COMPUTING, COMMUNICA-
TIONS AND CITIZEN CONTACT CENTER].
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relevant to a specific case— is discarded. Only in specific cases dealing with
remarkable crimes, evidence takes on paramount importance.

Two particular cases stand out from the ethnographic observations. The
first one involved an initial hearing on the crimes of extortion, carrying a wea-
pon, crimes against health in the form of drug dealing, and resistance between
individuals. According to the official police report, expressed in the public
prosecutor’s statement of the facts: a police officer who was patrolling noticed
that there were several subjects armed with assault rifles inside a moving car,
so he launched a chase and asked for back-up. When police back-up arrived,
they stopped the two cars with the subjects, who then fired several shots at the
police officers attempting to arrest said subjects. The hearing was divided into
two phases because the defense attorney had invoked the 144-hour constitu-
tional term to determine the detainee’s legal standing.

Once the time elapsed, the defense attorney presented various expert re-
ports during the second part of the hearing. A ballistic expert report demon-
strated that the shell casings found at the scene did not match the weapons
and that there were no traces or fingerprints on the weapons matching any
of the detainees. Other expert reports cast doubt on the times of the arrest and
the pursuit. Even then, the judge ruled that the hearing was not intended to
cast doubt on the detainees’ participation in the crime but to establish that
a crime took place and that the detainees might have participated. Thus, a
nexus was established, and the proceedings continued while the detainees re-
mained in custody.

The consistency of the hearings showed a lack of interest from the judges
about evidence, since it belonged to a different stage of the proceedings. Even
in their interviews, judges stated that the proper moment to present, weigh and
evaluate evidence was during the trial preliminary hearing. Institutional agents
(judges, public prosecutors, and public defenders) even saw private defense at-
torneys attempts to be involved in obtaining evidentiary material as a mistake
by the institutional agents.

However, a second example that contradicts this position is found in hear-
ings for crimes of violent robbery. According to the public prosecutor’s state-
ment of the facts, a cab driver conveying a prostitute (according to the testi-
mony of the cab driver, who was also the complainant), was assaulted by his
passenger. The driver requested police support and the accused was arrested
moments later. After the constitutional term expired, the defense attorney pre-
sented video footage showing inconsistencies surrounding arrest times, conse-
quently placing the legality of the detention in question and leading the judge
to rule on the termination of the process. It should be noted that this particular
hearing was influenced by the protocol for judging with a gender perspective.
Thus, the very consistency of agents’ practices makes this hearing more indif-
ferent to the evidence than it would be in extraordinary cases.

Universidad Nacional Auténoma de México, 11J-BJV, 2023
https://revistas.juridicas.unam.mx/index.php/mexican-law-review/issue/archive



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www.juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/

NARRATIVES AND PRACTICES IN PRE-TRIAL HEARINGS: A LEGAL... 89

4. Police Report

The information that can be misrepresented by a video is referred in the
official police report, which, according to the operators, is the main source
of information for the pre-trial hearings. Thus, most of the information in
the preliminary investigation carried out by the Public Prosecutor’s Office is
drawn from this report. However, operators generally agree that police officers
are not trained to fill out such reports. Efficacy implies filing such reports
situ to ensure the greatest possible objectivity. However, in view of this, efficacy
becomes instead the subsequent filling out of the forms, in aid, complicity, and
agreement with the public prosecutor as the person with the alleged knowl-
edge to properly organize the information as needed for the proceedings. Pub-
lic prosecutors do not establish this as a mechanism for modifying procedures,
but rather as a search for an effective way to put together the case files in a
way that provides these operators with more opportunities to prosecute a de-
tainee. Thus, the official police report holds substantial value in preparing the
case file, playing a paramount role in the decisions made by public prosecutors
and the police in the pursuit of a written statement that holds up to a review
carried out by the defense.

A third object appears as a target of operators’ decisions: the case file. How-
ever, at the time the police and public prosecutor put together the case file, it
was possible to find fabrications, intervention, additions, or enhancements of
certain evidence reinforcing the allegations by linking facts with legal precepts.
This means that the elements in the case files are the result of a surreptitious
collaboration among these judicial agents. Thus, police officers are required
to act accordingly.

Currently, the investigating police play a predominant role, being respon-
sible for carrying out the formality of obtaining evidence to support public
prosecutors’ statements. The efficacy of this work lies in selecting and obtain-
ing certain elements that tie into the work, and within the period given to do
so. At the initial hearing proceedings, where the main opposition is present,
the content of the arguments between the public prosecutor and the defense
primarily relies on the information provided in the case file. In most cases, this
lends itself to the technical establishment of standard peculiarities that allow
operators to be efficient in their work.

For example, drug dealing crimes are established through a series of state-
ments, accounts, and evidence that are constantly repeated and known to the
public defender, who finds similar features in the course of their routine ac-
tivities. In doing so, both operators involved in the arguments know the exact
points of possible controversy, so they fix their attention exclusively on them.
Even with an agreement between the parties with both knowing the judge’s
possible decision based on the loopholes in the case file, the operators create a
pre-trial arrangement in which they mutually agree on the requests each will
make to expedite the hearing. If the evidentiary, narrative, and statutory pro-
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visions allow the public prosecutor to continue with the proceedings beyond
the hearing, the defense generally accepts it; otherwise, the public prosecutor
generally accepts the limitations of its investigation, allowing the defense to
press their requests.

5. Repeated Accounts/Narratives

Identical accounts for the various crimes were consistently found in the eth-
nographic hearings. In the aforementioned drug dealing case, for instance, the
elements repeated in each individual hearing all show remarkable similarities
in the narration of the circumstances. The accounts always mentioned a po-
lice officer in an unmarked patrol car some 5 to 15 meters away from where
he could see one or several subjects (depending on the number of detainees)
handing over objects that look like plastic bags filled with marijuana or cocaine
and receiving money from the other person. The same bag(s) with something
like drugs and the money from the exchange would be found during the ar-
rest and subsequent search. However, the geographic location, the number of
detainees, and the number of drugs or money would simply change at each
hearing.

Another common crime with similar statements is self-service store rob-
beries, where a security guard would see someone with merchandise hidden
in their clothes, follow them and stop them exactly two meters away from
the exit. The guard would then ask to see the merchandise or a receipt for
it. The subject would then admit to the crime and voluntarily hand over the
merchandise.

During the pre-trial hearing, the case file is subjected to a series of prac-
tices that constitute and are constituted by tendencies towards efficacy. One
of the most recurrent practices takes place between the public prosecutor and
the judge in presenting and filing the information regarding the detention. At
this stage, the public prosecutor presents the facts of an alleged criminal act,
as well as of the detainee’s probable participation in the crime. In presenting
the case, oral skill is required, since the entire argument must be rendered
without written references or preestablished scripts. In other words, the pub-
lic prosecutor must do this without reading from or looking at the case file.

Based on public prosecutors’ narratives, this tends to pose certain difficul-
ties, primarily due to their excessive workload, making it inconvenient to quick-
ly memorize the elements that pertain to each alleged crime. To counteract
this, short sentences are used like flashcards with keywords to stimulate their
memory. However, this strategy has led some judges to show certain misgiv-
ings arising from an interpretation of orality as not including reading of any
kind. Therefore, this type of strategy tends to make judges call them out and
ask them not to do it, leading to reprimands or possible sanctions like being
expelled from the hearing,
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For public prosecutors, the growing wave of sanctions for ineffectiveness
in orality results from insufficient —and sometimes nonexistent— training.
Therefore, without training to effectively help judicial operators, a series of
formulas are established so that operators can fulfill this requirement. The
example par excellence of these formulas is found in the statement of facts
related to crimes against public health, mainly drug-related ones. These nar-
rations provide very regular and similar details of the actions and activities of
police agents who notice very similar, almost identical, behaviors of subjects
involved in a possibly criminal incident and that lead to an arrest. The state-
ments are simply adjusted to spatial and temporal elements, the number of
subjects involved, and the drugs being sold.

Given such obstacles, we find other tactics of efficacy used by public pros-
ecutors when faced with such events. Although these tactics are put into prac-
tice and displayed directly during the hearing, they are planned, orchestrated,
and often implemented in different places and times, thus establishing the of-
ficial police report as discussed above. This seamless flow between the report
and the case file connects them so closely that intervention in one means in-
tervention in the other.

A good example is found in the vastly similar drug-dealing statements, which
serve to facilitate memorization, recitation, and communication. Thus, these
uniform accounts fulfill the purpose of efficacy in communication as the simi-
larities are established in the consistency found in the of the main elements
contained in the police report, which had been collaboratively agreed upon by
public prosecutors and police officers. However, this procedure is used in vari-
ous types of crimes, producing shared and repeated narratives that constitute
patterns of reporting the crime in a way that will be accepted by judges so that
the proceedings can continue.

From the accounts of public defenders, they are clearly aware of these prac-
tices, but they agree that this practice responds to a demand for efficacy in the
prosecutors’ work as well as a way to ease the public prosecutors’ excessi-
ve workload. Judges are also aware of this situation, as it generally results in
the judges’ acceptance to continue with the legal proceedings that end in a
sentence, whether suspended or not, which means meeting the public prosecu-
tors’ goals. Another approach to this fact is Sudnow’s!” as seen in his analysis
of Normal Crimes.

6. Institutional and External Agents

In this conflict, there is an essential difference between the work of a private
defender and a public defender, which arises from the expert ability to detect
such outstanding elements and to establish preliminary agreements with pub-

17" David Sudnow, Normal crimes: Sociological features of the penal code in a public defender office, 12
(3) SociaL PROBLEMS 255 (196)).
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lic prosecutors. Private defenders happen to be less experienced in discovering
these features by paying attention to less important elements. According to the
information obtained in the interviews with defenders, judges, and prosecu-
tors, private attorneys’ inefliciency is the result of a lack of preparation, train-
ing, and understanding of the regulations and the rules of efficiency inside the
institution. To a certain extent, this points to an informal complicity between
agents to attain efficacy so as to fulfill the internal institutional goals of which
private defenders are not part, thus excluding certain agents who are not affili-
ated with the public justice apparatus.

Thus, it 1s possible to assume the existence of a judicial field that requires
inside knowledge of the existing rules within these groups in order to belong,
Separation between these groups manifests itself’ not only in consistent fail-
ures during hearings but also in the dismissal of the agents themselves. As
mentioned above, hearings follow the rules of participation established, pro-
duced, and reproduced by institutional agents, as also occurs when presenting
evidence. Despite the law requiring that each legal action be grounded in law
and fact, the rules in the field pose obstacles to these actions, creating certain
patterns and daily routines that cannot be avoided, a fact supported by eth-
nomethodological studies and conversational analysis, specifically regarding
membership categorization analysis.'®

7. Judges and Knowledge

Efficacy-oriented attitudes are not exclusively related to the agents on the
opposite sides of the proceedings (public prosecutors and defenders) but are
also found in the court itself. Technology in the form of smartphones and an
internal chat group is used in each courtroom as a way for the agents involved
and judges to coordinate their actions. Such devices are the means that deter-
mine the forms of integration between agents.

According to some public prosecutors and public defenders, judges some-
times base their decisions on case law unknown to them at the time but uncov-
ered and shared by assistants outside the courtroom via the chat group. Thus,
the legal intellectual capital in the judge’s argument for a ruling comes from
external agents who use these devices (internet, chat groups, smartphones) to
promptly provide the judge with legal knowledge. This, however, is not per-
mitted to other agents, as they are forbidden to read from the case files, as
mentioned above. It can therefore be noted that access to legal knowledge is
in turn limited by the subjective position of the agents in terms of legal capi-
tal. Judges therefore have tools, tactics, and practices that facilitate their work
but hinder and create further challenges for other agents.

The allocation of legal capital also determines the distribution of the avail-
ability of objects. However, it is impossible to think of legal capital in a tran-

18 StepHEN HESTER & PETER EGLIN, CULTURE IN AcTION (Int. Inst. for Ethnomethodology
and Conversation Analysis & U. Press of America, 1997).
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scendental sense as it 1s built up in the practices themselves and legitimized in
the layers of everyday practices. Some cases may be noted in the agents’ adopt-
ing practices aligned with institutionalized procedural schemes. Some judges,
for example, consent to allowing some legal agents to leaf through the case file
when orally informing them of the developments in the proceedings. Another
noteworthy point in the interviews is that there seems to be a differentiation
and hierarchical bias among judicial operators in terms of how other agents
perceive the amount of their legal capital.

8. Arrest

From the above, the absence of the detainees in the operative social frame-
work of pre-trial hearing practices becomes clear. The role of the detainees is
objective insofar as they are not part of the legal practices, that exclude the
detainees from the operations and are simply viewed as being on the receiv-
ing end of judges’ decisions. Their participation in the hearings is minimal,
since in their rare appearances it is only to present a version of the facts rarely
put in context. Judges reach a decision based on the statements made by de-
fenders and prosecutors, without considering the accounts of the detainees.
There does not seem to be any relationship between agents’ practices and goals
and the “administration of justice”, which agents claim is the essential goal of
their work.

The agents’ main objective is to fulfill their duty by closing proceedings and
following the orders of the authorities. This, in turn, arises from a daily prob-
lem faced by various public servants, who, regardless of their particular role in
the process: detainees and their family members or friends want to be treated
individually, while public servants must act according to the universalities of
their practice.'” In the actual process, it turns out to be inoperable to estab-
lish even a few particularities of each fact. Therefore, agents, in an attempt to
streamline the entire process, choose to resort to familiar strategies and tactics.

These examples demonstrate the inner workings of the notions of “effica-
cy” and “effectiveness” in shaping the proceedings and are intimately linked
to having to solve everyday problems along the process in keeping with the
agents’ subjective position in the allotment of legal capital. However, within
all the agents’ accounts, a decisive factor stands out when establishing the vari-
ous practices: their workload. Understaffing and a growing number of prob-
able crimes lead to a more cases that need to be investigated, more hearings
to be attended, more arguments to be prepared and more specific facts to be
learned. Therefore, the imperative need to expedite proceedings that lead to
the dismissal of detainees from judicial practices and disregarding rules are the
effects of an excessive workload.

19 Arturo Diaz, Burdcratas fiente a la inseguridad: miedos y (des)proteccién desde el Estado, 32 (63)
ALTERIDADES 39 (2022).
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In addition, the need for discretion regarding agents’ accounts in the in-
terviews stems from a fear of punishment. Failure to comply with orders and
revealing inside information about what happens inside institutions usually
results in dismissal or punishment. For this reason, agents prefer to look for
alternative ways out, regardless of whether they are legally compliant or not,
rather than face problems at their workplaces.

VI. ConcLusions: PosT TEXT

One might conclude that the concept of “efficacy” renders corruption invis-
ible. However, efficacy should be considered as a result-oriented, as a way of
shaping practices that may or may not constitute corruption. Corruption is
understood as a crime directly related to the abuse of power for the purpose
of obtaining benefits linked to immediate socio-spatial contexts, in terms of
motivation and effects.?? Confusion may arise from the similarity between the
two behaviors. In conceptual terms, corruption seems to involve aiming to
obtain a particular benefit unconnected to institutional motives.

Efficacy refers to an abuse and departure from legal practices to attain insti-
tutional benefits. Although these two concepts may overlap at different times,
there is a fine line differentiating them. Efficacy comes into play when different
bureaucratic and institutional conditions surrounding the agents, such as the
working environment, authorities’ orders, and workloads, hinder them from
fulfilling their goals, from the most personal ones —like finishing work, so they
can go home— to the most institutional ones —like directives, plans, pro-
grams, and socio-political statistics—. The difference lies in the fact that while
corruption puts personal benefit first, efficacy places completing the work first.

Efficacy appears to be what greases the cogs of legal institutions, which
could be further analyzed to eradicate the gaps that might encourage corrup-
tion. Rather than analyzing a perfect setting for institutional dynamics aligned
with ideal regulations, it is necessary to address the dialectical model that arises
from the technocognitive and reflexive relationships of institutional dynamics,
thus permitting us to have a better understanding of their strategies of ad-
ministration, organization, and internal productivity. This could be a starting
point to formally and structurally reorganize judicial institutions, as well as the
legal systems. Taking into account their real dynamics could improve internal
results, as well as those proposed by the immediate policy-related constraints.

20" Rosalia Lastra & Suhail Montafio, Corrupcion: delito o condicién humana, 61 REVISTA GESTION
Y ESTRATEGIA 63 (2022).
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I. INTRODUCTION

In this note, we will address a current issue with the hope of adding, as mod-
estly as it may be, to the current legal discourse. Public international law is re-
sponsible for regulating the relations between states and, at certain points, the
actions of states within their own territory. One of the manifest functions of
the international legal framework is the protection and promotion of human
rights, recognized as the minimum standard for the development of a digni-
fied life. This framework is achieved through different instruments and entities
endowed with the power to investigate and make recommendations, or, where
appropriate, allow international tribunals to review cases and dictate binding
sentences or advisory opinions.!

The international human rights legal framework includes, within the right
to liberty, the prohibition of arbitrary deprivation of liberty. In Mexico, as
part of the state’s criminal policy, the arraigo figure is incorporated in the con-
stitutional and legal framework, allowing the prosecutorial authority, without
a judicial decision, to restrict a person’s freedom by the mere accusation of
having committed certain crimes, such as organized crime or drug trafficking,
even before starting criminal proceedings or a formal indictment.?

In this context, I hypothesize that the current practice of arraigo constitutes
a violation of Mexico’s international violations by breaching international law
prohibitions on arbitrary detentions. Thus, I will begin by exposing the dif-
ferent components, giving a brief introduction to the doctrines, that make up
public international law, and its application in Mexico; general conception
of human rights, international human rights framework, and human rights
in Mexico; description of arraigo, its constitutional and legal basis, practices

! RESEARCH HANDBOOK ON INTERNATIONAL HUMAN RIGHTS LAW (Sarah Joseph, Adam Mc-
Beth eds., 2010).

2 Porfirio Andrés Hernandez, Restricciones constituctonales y arraigo. Un tema pendiente para el Estado
mexicano, CENTRO DE EsTUDIOS CONSTITUCIONALES (Oct. 07, 2021), available at: Atips://www.sili
0s.s¢jn.gob.mx/ cec/blog-cec/restricciones-constitucionales-y-arraigo-un-tema-pendiente-para-el-estado-mexicano.
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and results for the achievement of justice. The aim is to establish whether the
practice of arraigo in Mexico entails a violation of the State’s international
obligations.

II. PusLic INTERNATIONAL Law

Public international law regulates the relations between states, which, by sub-
suming their national laws, are bound by an international framework com-
posed of different treaties, and organizations.? This law evolved through the
following stages: Spanish scholastics, a theory developed by Tomas de Aquino
on natural law as valid for all beings endowed with reason. Even if this theory
did not develop into a true international law, it serves as a historical prec-
edent; the first theorist to develop a conception of law as a universal right free
from any religious canon was the Dutch Hugo Grotius in 1625. Giving way to
European wus publicum (1648-1815),* which took place in the period between
the culmination of the Thirty Years’ War and the Congress of Vienna.

As a result, the seas were regulated and European territorial boundaries re-
sized in order to achieve power balances and peace.’ In the twentieth century,
due to political and social changes generated by the world wars, states orga-
nized as international entities with the goal of regulating their relationships
and preventing tragedies similar to those that made their creation necessary.
The usefulness of these supranational organizations lies in their role as regu-
lators of interstate relations, seeking to prevent and mitigate international
armed conflicts. Thus, the aim was to create a legal system with rights and ob-
ligations, generating a framework of checks and balances as well as account-
ability from member states and their military and civil commands.

The ordinary subjects of public international law are states, understood to
address four issues: permanent population, territory with well-defined geo-
graphical limits, government (a concept related with the self-determination of
peoples), and the capacity to establish relations and treaties with other states
and international entities. There is a limited relationship between a certain
state’s elements and their recognition by other states. Said recognition re-
sponds mostly to political matters, and it is possible for an emergent state with
a weak government, or a territory in the process of consolidation, to receive
limited de facto recognition.

3 See generally MarTHIAS HERDEGEN, DERECHO INTERNACIONAL PUBLICO (Marcela Anzola trans.,
2005).

* Steiger, Heinhard, fus publicum Europaeum (European public law), in ENCYCLOPEDIA OF EARLY
MoberN HisToRY ONLINE (Graeme Dunphy & Andrew Gow eds., 2015), (Oct. 28, 2022), avail-
able at: htp://dx.dot.org/10.1163/2352-0272_emho_COM_021554.

> PeTER N. STEARNS, THE ENCycropEDIA OF WORLD HISTORY, 440 (6th ed., 2001), (last vis-
ited Oct. 27, 2022).
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The extraordinary subjects of public international law are entities that fail
to fulfill one or more of the above-mentioned elements but nevertheless have
the capacity to establish relations and treaties as well as to interact with other
organizations or international subjects. The global community has recognized
them as important actors in international political life, their roles as observers
and advisors are widely accepted, allowing them to interact with diverse sub-
jects within public international law.

In addition to civil organizations, natural persons are subject to interna-
tional law when they breach their duties and obligations (crimes against hu-
manity, war crimes, genocide) or when they suffer persecution related to their
ethnic origin, gender, religion, sexual orientation, or when their human rights
are violated within a given territory, thus requiring international protection.

The sources of international law are set out, as references, in the Interna-
tional Court of Justice Statute.® Article 38.1 lists them from subsections “a”
to “d”, with the first three subsections being primary sources (international
conventions, international custom, general principles of law), while the fourth
subsection represents auxiliary sources (judicial decisions and internal law
doctrines of the various nations). One way for states to establish legal bonds
is through unilateral declarations, which are understood as public manifesta-
tions of their will to be subject to certain conducts or policies based on good
faith and the dependence of other actors upon these declarations. In a broader
sense, unilateral declarations are all external behaviors by a state that may
bring about legal obligations on the international stage.

Article 2(a) of the Vienna Convention on the Law of Treaties’ defines trea-
ties as international agreements entered into in writing and governed by in-
ternational law. Article 38.1(a) of the IC]J Statute, on the court’s jurisdiction,
establishes that the court shall base its decisions in accordance with interna-
tional law, applying international conventions to which the states in dispute
are parties, and it shall determine rules expressly recognized by them. In this
sense, the IC] Statute complements the Vienna Convention by recognizing
treaties, as defined by the latter, as binding for the court’s decisions on the dis-
putes that may emerge between states and are brought before its jurisdiction.
Self-executing treaties do not require the implementation of internal legisla-
tion to become enforceable; non-self-executing treaties become enforceable
only through the enactment of internal legislation —rules, decrees, laws—
that allows for the correct execution of the instrument and the fulfillment of
the acquired obligations.?

6 Statute of the Court, UN., (Apr. 18, 1946), (last visited Sep 5, 2022), available at: https://
www.igj-cy. 0rg/statule.

7 Vienna Convention on the Law of Treaties, U. N., Treaty Series 1155, (May 23, 1969),
(Entered into force on January 27, 1980), available at: Attps://legal.un.org/ilc/texts/instruments/
english/conventions/1_1_1969.pdf.

8 See generally Arturo Santiago Pagliari, El Derecho Internacional Piblico. Funciones, Fuentes, Cum-
plimiento y la Voluntad de los Estados, IV ANUARIO MEXICANO DE DERECHO INTERNACIONAL 457-473
(2004).
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The principle of pacta sunt servanda refers to state parties being bound to
treaties they are part of and to their obligations to perform them in good faith,
as referred in the preamble of the Vienna Convention as universally recog-
nized and expanded upon in article 26. This means that states cannot excuse
their breach or non-enforcement of previously recognized international in-
struments by claiming contrary internal statutes related to non-self-executing
treaties, given that by adhering to a covenant state are bound to enact the
necessary legislations and policies to fulfill their acquired obligations. Accord-
ing to article 31 of the Vienna Convention, treaties shall be interpreted in
good faith, taking the ordinary customary meaning of the terms used, unless
a special meaning has been given in the treaty or its instruments and accepted
by the parties.

Similarly, account shall be taken of the context in which the treaty originat-
ed, the object and purpose for which it was created being part of such context,
as well as all agreements, instruments, and practices that arise in connection
with the treaty previously or subsequently, as well as the relevant practices of
international law. Treaties must be agreed upon by a representative of the Sta-
te that has full powers in accordance with article 7 of the Vienna Convention
—the minister of foreign affairs, ambassadors and diplomatic representatives,
heads of state, 2.e.— and there are limits as to the reservations that can be made
according to the treaty that is being entered into.

Protocols are the amendments made by state parties, whether in their en-
tirety or not, to the conventions entered, and they create obligations only for
those that are parties to the protocol. That s, if in a convention of 80 states, 10
states make a protocol amending part of said convention as regards the rela-
tions between those 10 states, the protocol generates obligations only for those
states. Conventions are formal agreements between states, either treaties or
some other instrument created and adopted by states, to establish or regulate
their obligations and rights.

The term convention could refer to the fact that they are agreements of a
more legislative nature and follow a similar process of discussion and approval.
Charters or statutes are instruments that establish organizations, as is the case
of the UN, and have an operational and organizational role in relation to trea-
ties, acting as the instrument that grants authority and recognition to some
institution as well as the rules under which it will be governed, an example
being the ICJ Statute.

Reservations are unilateral declarations by states, when signing or ratify-
ing —generally accepting and adhering to— a treaty, with the objective of
modifying or excluding the legal effects of certain provisions in the treaty, thus
canceling, or modifying the application, in the reserving state, of a particular
part of the treaty. Reservations are invalid when the treaty in question does not
accept them or rejects the type of reservation made, when they do not receive
the approval of the rest of the state parties, or when the reservation is incom-
patible with the object and purpose of the treaty. Interpretative declarations
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are instruments or agreements reached by the state parties or formulated by
one of the states and accepted by the others, with the purpose of clarifying or
guiding the interpretation of the treaty, giving clarity to ambiguous or overly
broad concepts, in accordance with the object and purpose of the treaty.

Security Council resolutions take precedence over international treaties or
conventions when the obligations and rights of the latter conflict with the de-
terminations of the former. This is because the UN Charter,” Article 25, states
that ““T’he Members of the United Nations agree to accept and carry out the
decisions of the Security Council in accordance with the present Charter”
while Article 103 declares that “In the event of a conflict between the obliga-
tions of the Members of the United Nations under the present Charter and
their obligations under any other international agreement, their obligations
under the present Charter shall prevail”.

International customs are the general practices that have been accepted as
law, creating legal bonds to be adhered to. International practice is identified
as the set of general, widespread, and representative behaviors carried out by
a state in the exercise of its executive, legislative, or judicial functions on so-
me particular subject and which contribute to the formation or expression of
common law.!? Besides, opinio turis is distinguished from simple usage or simple
habit by the acceptance of the general practice with the conviction of the
existence of a legal obligation or a right. Acceptance can be proven by official
governmental communications, diplomatic or public statements on behalf of
the states, etc. Within international custom, there are persistent objectors to
whom the doctrine in question does not apply. These are the States that have
objected, from the early formation of any international custom to the general
practice in a continuous manner, clearly expressed and communicated to the
other States; the customary law rule will not be applied to the persistent objec-
tor as long as it maintains the objection.

The internationally wrongful acts of the state!! may be of action or omis-
sion, and their elements are that they are attributable to the state under inter-
national law and that they constitute a breach of an international obligation
of the state, according to the Draft Articles on Responsibility of States for In-
ternationally Illegal Acts. Exceptions to responsibility are: the consent of the
state that suffers the repercussions of the action of another state; self-defense
according to the premises of the UN Charter; countermeasures in relation to
the serious breach of obligations by another state; force majeure, unless it is the
product of the state’s action or a risk assumed by it; extreme danger, unless
it is the product of the state’s action or generates a greater or similar danger
to that which is sought to be avoided; the situation of necessity; compliance

9 UN. Charter, U. N, (Jun. 26, 1945), (came into force on Oct. 24, 1945), available at:
hitps:/ /www.un.org/en/about-us/un-charter.

10" JamEs CRAWFORD, BROWNLIE’S PRINCIPLES OF PUBLIC INTERNATIONAL Law, at Part VI (9th
ed., 2019).

' bid. at part IX-X.
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with peremptory norms. The foregoing is in accordance with Chapter V Part
One of the Draft Articles on the Responsibility of States for Internationally
Wrongful Acts.!?

Mexico and Public International Law

The systems for the reception of international law are the monist and du-
alist schools of thought. The former proposes international law and domestic
law as manifestations of a single legal order, in which one or the other ex-
pression may be given supremacy, and all treaties become self-executing in
nature. The latter recognizes them as two distinct legal orders of equal value
and independent from each other, although interconnected. The ranges of
value afforded to international instruments can be characterized, in general
terms, as follows:

— Supra-constitutional: International instruments are above the constitution
and the latter must be adapted to them when they are subscribed.

— Constitutional: International instruments must be in accordance with and
complementary to the principles and contents of constitutional norms,
having the same supplementary level of supremacy before the rest of
the legal framework of a given state.

— Supra-legal: International instruments are below the constitution and
above all other legal instruments of the State’s legal order.

— Legal: International instruments are placed on a par with federal rules
and norms, complementary to them and subordinate to the constitu-
tion, and their observance may be less strict.

The Political Constitution of the United Mexican States adopts the vision
of the dualist school and grants a supra-constitutional value to international
human rights instruments, with a supra-legal value for the rest of the treaties.
According to the isolated thesis . LXXVII/99 with digital record 192867,'3
issued by the SCJN plenary in the ninth era, international treaties are hier-
archically placed above federal laws and in second place with respect to the
federal constitution. Derived from its interpretation of article 133 of the Mexi-
can charter, regarding the international commitments assumed by the state
as binding for all authorities before the international community, the above
SCJN opinion was made in 1999, after the constitutional reforms concerning
human rights in 2011. Thus, it is understood, based on the first article, that

12" Draft articles on Responsibility of States for Internationally Wrongful Acts, U.N. Int. Law

Comm’n., Report, 11 Yearbook of the Int. Law Comm’n., Part Two (2001), available at: https://legal.
un.org/tlc/texts/instruments/english/commentaries/9_6_2001.pdf.

13" Tratados Internacionales, Tesis P. LXXVII/99, SEMANARIO JUDICIAL DE LA FEDERACION
Towmo X, at 46 (Sup. CourtroOM, Nov. 1999), available at: htips://sjf2.scjn.gob.mx/detalle/tes
is/192867.
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the treaties on human rights are at a level of supremacy above the constitu-
tion. In other words, human rights are above any hierarchy, since, in the event
of a contradiction between the constitution and international human rights
instruments, preference shall be given to the amplest protection, regardless of
whether that is part of a treaty or the constitution.'*

Thus, Mexican judicial authorities are obliged to apply a diffuse control of
conventionality, seeking to grant the best available protection to human rights,
as put by Victor Manuel Colli:

...the JACtHR stated three things. First, diffuse control applies to all Mexican
judges, regardless of jurisdiction (federal or state). Second, they must apply con-
trol of conventionality, which means that every judge, in any case at bar, is obli-
ged to defend human rights found not only in the Mexican Constitution but
also in international treaties. Third, the judge may, at will, analyze and decide a
human rights violation, in any case under his or her study (ex officio). That is the
meaning of diffuse control of conventionality ex officio.'>

III. HumaN RiGHTS

According to Marie-Bénédicte Dembour there are four different schools of
thought regarding Human Rights. The natural school observes the thought
of human rights as inherent to persons and as entitlements of a negative and
absolute character. The deliberative school conceives them as political values
chosen to be observed by liberal societies, taking a critical approach to human
rights as a possible tool to help better govern societies, but not necessarily
universal, as it considers that this characteristic can only be achieved in time
through a global consensus, noting its limitations in praxis.

The protest school takes a practical approach to human rights as a means to
fight injustice in a never-ending labor, being skeptical of legislation since they
view it as a routinization process that tends to favor the elite. The discourse
school is distinguished by its lack of reverence for human rights, positing that
their existence is limited to cultural discourse, where certain hegemonies are
favored, thus considering them an ineffective tool. !

Our conception of Human rights tends toward the natural and deliberative
schools, and even if we were to accept the conception of human rights as natu-
ral and inherent to the human person, in praxis they are only as functional as
politically recognized. Thus, Human Rights are a set of norms that regulate

14 Jost Luts SOBERANES FERNANDEZ, CONSTITUCION PoOLiTICA DE LOS Estapos UNibos MEXI-
cANOS. COMENTADA, 1075-77 (LLJ., 21st ed., 2021).

15 Victor Manuel Colli Ek, Improving Human Rights in Mexico: Constitutional Reforms, International
Standards, and New Requirements for Judges, 20 THE HumaN Ricuts BRrIEr 7, at 12 (2012), available
at: hitps://digitalcommons.wel.american. edu/cgi/viewcontent.cgi’article= 185 0& context=hrbrief.

16 Marie-Bénédicte Dembour, What Are Human Rights? Four Schools of Thought, 32 HuMAN
RicuTs QUaRTERLY 1, 1-20 (2010).
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the treatment of the human person and of recognized groups in a position of
vulnerability, protecting them from the actions of the state and certain non-
state entities. They operate based on ethical principles that are considered by
society as the minimum standard for a dignified life. These rights are recog-
nized and incorporated into the internal normative bodies of nations and, at
the same time, form the foundation of public international law, being, accord-
ing to the UN Universal Declaration of Human Rights, the base standard of
objectives for the development of communities and nations.

L. International Human Rights Regime,
Arbutrary Delention

As mentioned above, human rights, their recognition and protection, are
the main objectives of the United Nations, to achieve collective progress and
guarantee global peace. Its operation is regulated by the international Bill of
Rights (as it is known in the doctrine), which is a set of conventions (UDHR,
ICCPR, ICESCR)."7

Regarding the subject addressed in this paper, we are interested in the in-
struments that protect human rights, specifically the right to personal free-
dom. The first and most relevant one, as it marks a historical milestone in the
recognition of human rights at a global level, is the Universal Declaration of
Human Rights. The declaration is supplemented by the International Con-
vention on Civil and Political Rights, the Body of Principles for the Protection
of All Persons under Any Form of Detention or Imprisonment, the Standard
Minimum Rules for the Treatment of Prisoners, the United Nations Rules for
the Protection of Juveniles Deprived of their Liberty, the United Nations Basic
Principles and Guidelines on Remedies and Procedures relating to the Right
of Persons Deprived of their Liberty to a Remedy before a Court of Law.

One of the ways in which people’s freedom i1s violated is through arbitrary
detention, which consists of deprivation of liberty before, during, and after tri-
al, as well as administrative detention. The question of deprivation of liberty
is one of fact if the persons cannot leave the place of his own free will. And it
becomes arbitrary, according to Resolution 1997/50 of the former UN Com-
mission on Human Rights, when it does not result from a final decision taken
by a domestic judicial instance in accordance with domestic law, and when it
is not in accordance with the international standards of the international Bill
of Rights.

The UN Working Group on Arbitrary Detention has been mandated by
the United Nations Human Rights Council to investigate cases of arbitrary
detention or deprivation of liberty inconsistent with international standards.

17 UN. OHCHR, Fact Sheet No.2 (Rev.1), THE INTERNATIONAL BiLL oF HuMAN RIGHTS (Jun.
Ist, 1997), available at: https://www.ohchrorg/en/publications/ fact-sheets/ fact-sheet-no-02-rev- 1 -inter
national-bill-human-rights-archive.
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This working group is able to request and receive information from govern-
ments and NGOs, as well as to get information from individuals concerned
with the deprivation of liberty, either the person directly affected or their fam-
ily and representatives. It has the authority to act on information submitted to
it on alleged cases of arbitrary detention, sending urgent requests and com-
munications to the governments concerned to clarify and bring attention to
the cases. The working group is the only mechanism whose mandate expressly
allows it to consider individual complaints aimed at qualifying a detention as
arbitrary or not.

That means that its actions are based on the right of petition of individu-
als anywhere in the world. Being a special procedure of the Human Rights
Counctil, it can interact with any UN member state regardless of which trea-
ties the state is a party to or has ratified. The Working Group’s criteria for
defining arbitrary detention are:!®

— Category I When it is clearly impossible to invoke any legal basis justi-
fying the deprivation of liberty (such as, for example, when a person is
kept in detention after the completion of his or her sentence or despite
an amnesty law applicable to the detainee). The instances of detention
falling under this category may also concern cases when an individual
has been deprived of liberty in absence of any legislative provision that
would authorize such detention. It also often involves the failure of the
national authorities to invoke a legal basis for an arrest: it is not suffi-
cient that there is a national law authorizing the arrest in question, the
authorities must invoke that national law, usually through the notice
of the reasons for arrest and charges, the presentation of a duly issued
arrest warrant and the regular judicial review, to justify the particular
instance of detention.

— Category II: When the deprivation of liberty results from the exercise of
the rights or freedom guaranteed by articles 7, 13, 14, 18, 19, 20 and
21 of the Universal Declaration of Human Rights and, insofar as states
parties are concerned, by articles 12, 18, 19, 21, 22, 25, 26 and 27 of the
International Covenant on Civil and Political Rights. The cases falling
under this category are those in which detention is used in response to
the legitimate exercise of human rights, such as arresting peaceful pro-
testers for the mere exercise of their rights to freedom of opinion and
expression, freedom of assembly, and freedom of association, or detai-
ning refugees for exercising their right to seck asylum and/or freedom
to leave their own country.

— Category III: When the total or partial non-observance of the interna-
tional norms relating to the right to a fair trial, established in the Uni-

18 UN. OHCHR, Fact Sheet No. 26, THE WORKING GROUP ON ARBITRARY DETENTION (May
2000), available at: Attps://www.ohch.org/sites/ default/ files/Documents/Issues/Detention/FactSheet2

ben.pdf.
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versal Declaration of Human Rights and in the relevant international
instruments accepted by the states concerned, is of such gravity as to
give the deprivation of liberty an arbitrary character. In order to eva-
luate the arbitrary character or otherwise of cases of deprivation of
liberty under category III, the Working Group considers, in addition
to the general principles set out in the Universal Declaration of Hu-
man Rights, several fair trial and due process criteria drawn from the
Body of Principles for the Protection of All Persons under Any Form
of Detention or Imprisonment and, for the states parties to the Inter-
national Covenant on Civil and Political Rights, the criteria laid down
particularly in articles 9 and 14 thereof. If the Working Group arrives
at a finding that there have been violations of such due process rights,
it then considers if these violations, taken together, are of such gravity
as to give the deprivation of liberty an arbitrary character, thus falling
under category I11.

— Caltegory IV: When asylum seekers, immigrants, or refugees are subjected
to prolonged administrative custody without the possibility of adminis-
trative or judicial review or remedy. When considering cases under this
category, the Working Group notes the basic principle of international
law that detention during migration proceedings must be the last resort
and permissible only for the shortest period of time in each individual
case, with the grounds for detention clearly and exhaustively defined in
national legislation. The Working Group further examines if the lega-
lity of detention is open for challenge before a court within fixed time
limits. The immigrants in irregular situations should not be qualified
or treated as criminals.

— Category V: When the deprivation of liberty constitutes a violation of in-
ternational law for reasons of discrimination based on birth; national,
ethnic, or social origin; language; religion; economic condition; politi-
cal or other opinions; gender; sexual orientation; or disability or other
status, and which aims towards or can result in ignoring the equality
of human rights.

The United Nations Basic Principles and Guidelines on Remedies and Pro-
cedures relating to the Right of Persons Deprived of their Liberty to a Rem-
edy before a Court,!? establish that the absence of effective mechanisms for
judicial review of the legality of detention constitutes a violation of human
rights. This right is a judicial remedy designed to protect personal liberty and
integrity against arbitrary arrest, detention, enforced disappearance, prevent
torture, degrading treatment or punishment. Such judicial remedy is essential

19" U.N. Human Rts. Council, Report of the Working Group on Arbitrary Detention: United
Nations Basic Principles and Guidelines on Remedies and Procedures on the Right of Anyone
Deprived of Their Liberty to Bring Proceedings Before a Court, A/HRC/30/37, (Jul. 6, 2015),
available at: htps://www.ohchr.org/en/calls-for-input/report-basic-principles-and-guidelines-remedies-and-
procedures-right-anyone.
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to preserve the constitutional rule of law in democratic societies. Principles
two and three establish that domestic regulatory systems must guarantee this
right, even at the constitutional level, to challenge the legality and arbitrari-
ness of detention, to receive accessible and prompt remedies, and to constitute
effective control over detention. The terms used are very important since the
time lapse between detention and judicial review cannot exceed a certain limit
without losing effectiveness in the protection of the right.

The Working Group, in its report on arbitrary detentions related to drug
policies (A/HRC/47/40, 2021),%° “has found that people who use drugs are
particularly at risk of arbitrary detention and has noted with concern «in-
creasing instances of arbitrary detention as a consequence of drug control
laws and policies»”. The report also points out that the war on drugs has re-
sulted in a disproportionate increase in detention and incarceration for drug-
related offenses. The impetus of some states to comply with policies to com-
bat drugs and organized crime has generated an atmosphere in which human
rights violations are widespread and arbitrary detentions are on the rise. The
participation, or invasion, of military commanders and troops in public and
citizen security labor aggravates the situation, causing more and worse hu-
man rights violations with punitive results that have not proven effective in
the fight against crime. The war on drugs has also generated a culture of cor-
ruption within police forces, particularly “regarding payments made to avoid
arrest or to affect the outcome of judicial proceedings”.

2. Human Rights in Mexico

The purpose of every state is to maintain order and give a semblance of
legal security to its inhabitants; the Constitutional Rule of Law represents this
objective with the fundamental rights and dignities of the human person at
the forefront of its entire operation and as its greatest foundation. It does so
through its democratic composition and the separation and balances for the
exercise of the supreme power conferred by the people to the state. Its objec-
tive 1s the construction of a more just society, in which all human beings can
develop their potential freely and with the basic promise of a dignified exis-
tence.?!

According to the introduction to the Universal Declaration of Human Rights
issued by the UN?? human rights are those inherent and inalienable dignities

20 UN. Human Rs. Councir, Arbitrary detention relating to drug policies, A/HRC./47/40,
(May 18, 2021), available at: Attps://documents-dds-ny.un.org/doc/UNDOC/GEN/G21/109/65/
PDE/G2110965.pdf?OpenLilement.

2l Raymundo Gil Rendén, El estado constitucional de derecho y los derechos humanos, 111 (6) Praxts
DE LA J. FISCAL Y ADMIN. 243 (2011), available at: Attps://wwuw.lfja.gob.mx/investigaciones/ historico/
pdf/estadoconstitucionaldederechoylosderechoshumanos. pdyf-

22 U.N., UniversaL Decraration o Human RicaTs (Dec. 10, 1948), available at: https://
www.un.org/en/about-us/ unwersal-declaration-of-human-rights.
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of the human being, the recognition of which is the foundation of freedom,
justice, and peace. They have been recognized in Mexico’s founding charter,
to varying degrees, since 1824. The current national constitution,? since its
reform in 2011, seeks to give the highest possible standard of protection and
recognition to human rights. Having the pro personae principle as its guiding
light and obliging public servants to follow the principles of universality, in-
terdependence, indivisibility, and progressiveness, and to prevent, investigate,
punish, and redress human rights violations.

The above-mentioned reform has been characterized as birthing a new
constitutional paradigm in which human rights are omnipresent.>* The pro
personae principle

...has been defined as “the hermeneutic criterion that informs the whole hu-
man rights legal system”. According to this, human rights norms should be in-
terpreted as extensively as possible when recognizing individuals’ rights and,
by contrast, as restrictively as possible when the norm imposes limits on the
enjoyment of human rights. At the same time, the principle commands that in
case of conflicts between human rights norms, the norm that better protects the
individual’s rights should prevail.?

From this optic, we can clearly recognize what is stated above regarding the
precedence of international law when related to human rights before any con-
stitutional norm, as long as the international norm grants a better protection
or allows for a less restrictive interpretation.

IV. ARRAIGO

Arraigo is a measure that seeks to prevent persons accused of organized crime
from escaping criminal prosecution and interfering with the investigation pro-
cess, thus depriving them of their freedom based on mere suspicions and with-
out proper judicial control, endangering human rights.?® Since the introduc-
tion of this figure at the constitutional level in 2008, no data can support its
efficacy to mitigate organized crime or lessen the impunity rate.?’

23 ConsTITUCION Poritica pE 1os Estapos UnNmos Mexicanos [CPEUM], Feb. 05, 1917,
available at: Atps://www.diputados.gob.mx/LeyesBiblio/ref/ cpeum. him.

2+ Soberanes, supra note 14, at 4.

2> Hayde Rodarte Berbera, The pro personae principle and its application by Mexican courts, 4 (1)
QUEEN MARY HUMAN RIGHTS L. REV., 9 (2017).

% Soberanes, supra note 14, at 138.

27 La PGR arraigé a mds de 12 mul personas; pero 1 de cada 10 eran inocentes, Mucd (Feb. 2, 2019),
(Oct. 28, 2022), available at: attps://www.mucd.orgmx/2019/02/la-pgr-arraigo-a-mas-de-12-mal-per
sonas-pero-1-de-cada-10-eran-inocentes/. From 2004 to 2018 a total of 12 071 people were kept
under arraigo. 39% under 40 days, 47.2% over 40 days and 13.8% for 90 days; 73% of them
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In Mexican domestic law, arraigo is a constitutional, valid, current and ef-
fective law: “Itis important to point out that arraigo is a precautionary and not
a procedural measure, since it is prior to the initiation of criminal proceedings,
and is even used to continue with the investigation”.?® It’s justified by Article
16 of the Federal Charter, which empowers the judicial authority to decree the
arraigo for up to eighty days at the request of the Public Prosecutor’s Office
(Fiscalia General de la Republica) and whenever “it 1s necessary for the success of
the investigation, the protection of persons or legal assets, or when there is a
well-founded risk that the accused will evade justice”.

As a first consideration, it could be said that we are faced with a provi-
sion contrary to article one of the Constitution itself. Contradiction of thesis
2937201129 establishes that, although in matters of human rights internation-
al treaties are at the rank of the Constitution as supreme law, the restrictions
to such rights made within the Constitution will take precedence. In a related
decision, the SCJN established the constitutionality of arraigo, as, even if con-
trary to international law, by being in the constitutional text, it could not be de-
clared as unconstitutional. Voting against the plenary decision, justice Arturo
Zaldivar Lelo de Larrea argues the interpretation of the 293/2011 decision
1s faulty. Since the constitutional text must be interpreted in accordance with
the pro personae principle (as argued above), in order for the arraigo figure to be
considered in a decision, the first step is to make the most favorable interpreta-
tion possible, as related to a person’s human rights.

The cited justice argues that, due to the nature of the figure as completely
restrictive to personal liberty, it is not possible to interpret it through the pro
personae lens; thus, the principle of constitutional precedence over internation-
al law when human rights are concerned, cannot be adequately applied since
the cited interpretation establishes a case-by-case basis for this rule. Another
reason for Justice Zaldivar’s dissent is based on his interpretation of article 7
of the American Human Rights Convention, regarding personal liberty. Ar-
ticle 7 introduces the obligation of states to inform detainees, without delay,
of the reasons for their detention and any charges brought against them; and
the right of detainees to be brought before a competent judicial authority,
without delay, for their detention to be qualified or for other preventive mea-

under suspicion of organized crime. 100% of the people kept under arraigo were jailed at the
Centro de Investigaciones Federales, acting as a de facto penitentiary facility for people who had not
received a sentence; INEGI, Estadisticas judiciales en el marco del nuevo sistema de justicia
penal en México (2017), available at: https://www.cdeunode.inegi.orgmx/unodc/articulos/doc/20.pdf.

%8 Porfirio Andrés Hernandez, Restricciones constitucionales y arraigo. Un tema pendiente para el Estado
mexicano, CENTRO DE ESTUDIOS CONSTITUCIONALES (Oct. 7, 2021), available at: https://www.sitio
s.s¢gn.gob.mx/cec/blog-cec/restricciones-constitucionales-y-arraigo-un-tema-pendiente-para-el-estado-mexicano.

2 SCJN determina que las normas sobre derechos humanos contenidas en Tratados Inter-
nacionales tienen rango constitucional, CONTRADICCION DE TEsis 293/2011, Sup. COURTROOM
(2013), available at: Atips://www.sein.gob.mx/ derechos-humanos/sites/default/ files/sentencias-emblemati
cas/sentencia/2020-12/CT%20293-201 1. pdf-
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sures to be taken instead. In this context, Justice Zaldivar’s argues that since
persons subject to arraigo have not received a formal accusation and a crimi-
nal process has not been started against them, their juridical status cannot be
properly subjected to an adequate judicial control.3

In this respect, we share the view expressed by the Observatorio Ciudadano del
Sistema de fusticia on the arraigo figure as a state policy created and maintained
by the three branches of power (judicial, legislative, and executive) in their
different spheres of influence. Thus, said figure was created and elevated to
constitutional level, and has been exploited through the prosecutorial author-
ity, maintaining its legality and constitutionality through court decisions.?!

Arraigo as an investigation tool has been characterized as existing in a pro-
cedural dichotomy wherein certain persons are subject to a differentiated legal
process.>? This creates an environment aligned with Gunther Jakobs’ theory
on the law of the enemy, meaning that certain persons perceived to be a threat
to society are neutralized through a differentiated legal system where they are
stripped of their fundamental rights and penalties mostly consist of secret con-
finement (incommunicado).?3 A shred of darkness covers the practice of ar-
raigo since the modality in which it takes place is not specified by law and is,
instead, left to the will of the prosecutorial authority, creating an environment
in which human rights cannot be properly guaranteed and detainees’ commu-
nication with their lawyers faces a series of complications.

Therefore, we need to examine the Federal Law Against Organized Crime,
which constitutes differentiated processes and penalties for persons accused,
prosecuted, and sentenced for organized crime as described by the above-
mentioned law. The arraigo figure and its requirements are mentioned start-
ing in article 12:34

30" EpuARDO FERRER MAC-GREGOR & ROGELIO FLORES PANTOJA, LA CONSTITUCION Y SUS GA-
RANTIAS. A 100 ANOS DE LA CONSTITUCION DE QUERETARO DE 1917. Memoria del XI Encuen-
tro Iberoamericano y VIII Congreso Mexicano de Derecho Procesal Constitucional, 957-967
(2017).

31" Observatorio Ciudadano del Sistema de Justicia, El arraigo penal como crimen de lesa
humanidad 6, at 6-46 (2019), available at: Attps://www.cmdpdh.org/publicaciones-pdf/cmdpdh-arr
aigo-2019.pdf.

32 Roberto Andrés Ochoa Romero, Antecedentes legislativos de la regulacion actual sobre arraigo y co-
laboracion con la justicia, in DESAFIOS DEL SISTEMA PENAL ACUSATORIO, 110 (Patricia Lucita Gonzélez
Rodriguez & Jorge Alberto Witker Velazquez eds., 2019).

33 Matteo Tondini, Beyond the Law of the Enemy. Recovering from the Failures of the Global War on
Terrorism through Law, in JURA GENTIUM: RIVISTA DI FILOSOFIA DEL DIRITTO INTERNAZIONALE E DELLA
POLITICA GLOBALE (2007), (Nov 16, 2022), available at: Attps://www.juragentium.org/ topics/wlgo/
cortona/en/tondini. htm. See Nigel S. Rodley & Matt Pollard, The treatment of prisoners under in-
ternational law, 334 (3rd ed. 2009). An incommunicado detention happens when the detainees
are not permitted to contact anyone besides their captors, violating the rights of detainees to
legal assistance and judicial review of their detention.

3% Ley FEDERAL CONTRA 1A DELINCUENCIA ORGANIZADA [LFCDQO], Diario Oficial de la Fed-
eracion [DOF] 07-11-1996 (last reform May 20, 2021) (Mex.), available at: kttps://www.diputa
dos.gob.mx/LeyesBiblio/ref/ lfcdo. him.
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— The judicial authority responsible for the decree is the control judge
upon the request from the public prosecutor. There is no rigorous stan-
dard or base probationary requirements for the decree. It is enough for
the public prosecutor to justify it as necessary for the investigation’s suc-
cess, the protection of people or legally protected assets, or when there
is a justified risk for the accused to subtract themselves from justice. Of
these requirements, only the latter establishes a certain rigor by making
it necessary for the public prosecutor to justify their petition. All the
former requirements lack a minimum probationary standard.?>

— The judicial authority must immediately reply to arraigo requests with
a maximum answer time of six hours, and the decision can be made
through any means “which guarantee its authenticity” or in private au-
dience with the sole presence of the public prosecutor, who will name
the modalities of place, time, and form as well as executing authorities.
This gives the public prosecutor extremely broad power to decide how
a person’s personal liberty will be restricted, making it arbitrary.

— The judicial warrant that authorizes arraigo must contain, at least, the
name, and post of the authorizing control judge, the identification data
of the person subject to arraigo, the illegal facts for which the investiga-
tion 1s taking place, a specification of the reason for the arraigo, daytime
and place for the execution of the arraigo. It is important to note that
there is no requirement to further justify the measure, with the judge’s
obligation being only nominative of the reasons for which the arraigo
has been approved without requiring them to argue or explain their
reasoning.

From these elements, it would be a stretch to say that the law fulfills the
requirements for exceptionality needed to consider the measure as appro-
priate.?%

Based on the foregoing, it is evident that arraigo can be classified as cate-
gory III of the UN Working Group’s criteria for defining arbitrary detentions,
since it represents a violation of due process, and constitutes a punitive penalty
before a judicial decision. For the declaration of arraigo it is sufficient for the

35 Sebastian Reyes, El juicio como herramienta epistemolégica: el rol de la verdad en el proceso, 30 ANU-
ARIO DE FILOSOFIA JURIDICA Y SocIAL 236 (2012). A probationary standard can be defined as a
legal tool which contains the criteria necessary to determine when sufficient proof of a fact has
been obtained in order for a judge to justifiably make a decision.

3 Luis Gonzélez Placencia & Ricardo Ortega Soriano, Excepciones constitucionales a un sistema
de derecho penal de orientacion democrdtica: delincuencia organizada y arraigo, in DERECHOS HUMANOS EN
LA ConsTITucion II, at 1476 (Eduardo Ferrer Mac-Gregor Poisot et al., eds., 2013). Mention-
ing the Chaparro Alvarez vs. Ecuador case, as decided by the Interamerican Human Rights
Court, the standard to determine a deprivation of liberty as proportionate is: For the object of
the measure to be compatible with the American Convention on Human Rights; for the mea-
sure to be appropriate and there is not a less prejudicial option; for the benefits of the detention
to be proportionate to the detriment of a person’s human rights.
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Public Prosecutor to state to the judicial authority that the defendant will be
or 1s being investigated for organized crime and that, in order to protect the
Investigation, it is necessary to deprive them of their liberty; this is arbitrary
since there is neither a justification that complies with international standards,
nor a suitable means of proof that would allow the judicial authority to carry
out a true control of legality, thus vitiating the decision taken.

Mexico is committed to the international community through the diverse
instruments already mentioned and must adapt its legislation and internal poli-
cies to harmonize and guarantee the protection of human rights. While it is
dangerous for any nation to see its sovereignty violated in favor of external in-
struments, it is less dangerous and even desirable for the progress of humanity
when these adjustments are made in order to protect the basic requirements for
human dignity. Gurrently, the UN Working Group on Arbitrary Detention and
the Inter-American Commission on Human Rights are involved in a different
review, recommendation, and judicial processes to hold the Mexican State ac-
countable for its practices that violate the right to personal liberty, and to force
it to make the necessary adjustments to its internal regime in order to comply
with its international human rights commitments. Consequently, the Mexican
nation can fulfill its international obligations by derogating the arraigo figure,
since there exist other less restrictive tools that can help the prosecutorial au-
thority in the investigations.
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