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PUNITIVE DAMAGES AND THEIR ALTERNATIVES
IN MEXICAN ENVIRONMENTAL LAW

Rodrigo GAMARENA GONZALEZ*

ABSTRACT. This article reviews the general bases of class actions in Mexico.
1t also examines national legislators® decision not lo include punitive damages
wmn the current Mexican law, and places special emphasis on the global need for
effective legal instruments lo prevent and redress ecological disasters. Finally,
this article proposes what could be the elementary basis for a legal alternative to
overcome the lack of punitive damages in terms of environmental law.

Key Worbs: Collective actions, mass torts, punitie damages, environmental
law, tort law, illegitimate enrichment.

RESUMEN. Este articulo analiza las bases generales de las acciones colectivas
en México y en Estados Unidos. Estudia, asimismo, la decision del legislador
nacional de no incorporar los dafios punitivos dentro del actual marco juridico
mexicano, y realiza un especial énfasis en la necesidad mundial de instrumentos
legales eficaces para impedir desastres ecoldgicos. Finalmente, propone lo que
podrian ser las bases elementales para encontrar una alternatwa juridica para
superar la falta de dicha figura juridica en materia de dafios ambientales.

PALABRAS CLAVE: Acciones colectivas, dafios y perjuicios colectivos, derecho
cwil y ambiental mexicano, enriquecimiento licito.
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1. INTRODUCTION

In the U.S. legal system, compensatory damages are a financial award in civil
litigation, aimed at redressing the harm done to a person or private prop-
erty. These “are intended to represent the closest possible financial equiva-
lent of the loss or harm suffered by the plaintiff, to make the plaintiff whole
again, to restore the plaintiff to the position the plaintift was in before the tort
occurred.” This type of awards is the general rule in tort litigation, as in most
cases these are sufficient to compensate the plaintiff’ for the damage caused
by the responsible party.

Originally developed by British Common Law, vindictive, exemplary or
punmitive damages are a kind of financial award not for the purpose of acting
as compensation for the plaintiff, but rather to punish the defendant for mali-
cious conduct and whose action is beyond the scope of criminal law. Punitive
damages “are an additional sum, over and above the compensation of the
plaintiff, awarded in order to punish the defendant, to make an example of
the defendant, and to deter the defendant and others from committing simi-
lar torts.”

As Judge Richard Posner asserts, punitive damages are a kind of civil fine
that embodies the “community’s abhorrence at the defendant’s act.” Hence,
punitive damages are used in civil litigation when the act is exceptionally
reprehensible and redress is difficult to quantify using traditional tangible
standards of compensatory damages. Posner and William M. Landes argue
that punitive damages are useful when there is a lack of market information
that could be used to award an objective amount.' Posner proves his point by
affirming that “If you spit upon another person in anger, you inflict a real
injury but one exceedingly difficult to quantify.” Likewise, damages caused to

" JouN W. WabE, Victor E. ScHwARTZ, KATHRYN KELLY, DAVID . PARTLETT, PROSSER,
WADE AND SCHWARTZ’s ON ToRrTs 508 (The Foundation Press, 9th ed, 1994).

Y Id

 Kemezy v. Peters, 79 F.3d 33 (7th Cir. 1996) (Posner. ).

" 'WiLLiam M. LANDES AND RICHARD POSNER, THE EcoNnoMIC STRUCTURE OF TORT Law 161
(Harvard University Press, 1987).

° Kemezy v. Peters, 79 F3d at 4.1.
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the environment may be difficult to measure, as these are not guided by com-
mercial parameters. It is easier to measure the damage done after a car crash
than it is to measure the pollution in a lake and its consequences on human
life. This last scenario is now possible in Mexico, thanks to the newly created
collective actions, which allow entitled subjects to sue polluters for damages
done to the environment.

With the 2011 collective actions reform in Mexico, one could think it was
the proper moment to analyze the viability of this figure in order to redefine
exemplary damages in the Mexican system. Nevertheless, the Congress de-
cided not to incorporate punitive damages into Mexico’s legal framework or
even in matters dealing with environmental law, a branch of law in which
having powerful instruments to prevent and redress damages, as well as to
deter reckless respondents, are indispensable.

Throughout this essay, punitive damages, mass torts, class or collective ac-
tions and ecological law will be analyzed within the Mexican legal structure,
and contrasted with U.S. legal framework, without losing sight of the glob-
al need for unambiguous instruments to avoid pollution and toxic disasters
while reprimanding those responsible for these damages.

II. PuniTive DAMAGES, MAss TORTS AND ENVIRONMENTAL
Law IN THE UNITED STATES

Some modern precedents of punitive damages may be found in Day v.
Woodworth® and in Jones v. Kelly, which expressed the implied duty of not to
harm others, and the concomitant legal possibility to penalize malicious acts
in civil adjudication. This implied legal protection independent of any print-
ed document was expanded in Comunale v. Traders.” Other landmark decisions
have arisen from the California high court, such as Crusci v. Security,” Gruenberg
v. Aetna," Ins. Co, and Richardson v. Employers Liab," which laid down that even in
contractual relations there i1s an implied covenant of good faith imposed by
law. A breach in these cases arises from nonconsensual sources. Hence, when
an enterprise acts in bad faith, this act is translated into a tort, a financial
obligation intended to reprimand the responsible.

Unlike compensatory damages, punitive damages are an additional sum
payable by the respondent. This action seeks to punish an improper act and
discourage similar attitudes, rather than to restore things the way they were be-

* Day v. Woodworth 54, U.S 363 (1851).

7 Jones v. Kelly (1929) 208 Cal. 215 [280 P. 942]. In this case, the plaintiffs sued their landlord
in tort after the landlord had intentionally cut off the water supply to the leased dwelling.

* Comunale v. Traders & General Ins. Co. (1958) 50 C2d 654.

* Crisci v. Security Ins. Co. (1967) 66 Cal.2d 425.

" Gruenberg v. Aeina (1973) 9 C3d 566.

""" Richardson v. Employers Liab. Assur. Corp. (1972) 25 Cal.App.3d 232.
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fore the act. Consequently, these torts are aimed at decreasing social inequal-
ity between citizens and entities.

The common law doctrine of torts is complemented with the statutory
provisions from some states of the Union, like that in the Civil Code of the
State of California, section 3281 of which defines the general concept of
damages, as well as the duty to repair damages. In addition, section 3294
provides a definition of exemplary damages: “In an action for the breach of
an obligation not arising from contract, where it is proven by clear and con-
vincing evidence that the defendant has been guilty of oppression, fraud, or
malice, the plaintiff, in addition to the actual damages, may recover damages for the sake
of example and by way of punishing the defendant.”

These damages are treated differently depending on the state and are gen-
erally awarded, at least in first instance, by a citizen jury. This characteristic
of civil procedure can lead to excessive awards.

One case that contributed to the unfavorable perception of this type of
lawsuits was Liebeck v. McDonald’s Restaurants,” a lawsuit regarding third-degree
burns caused by an involuntary spill of the fast food chain’s coffee on a 79-year-
old woman that ended in an out-of-court settlement in favor of the wounded
woman for about $600,000 USD. Similar cases may have contributed to the
association of punitive damages with frivolous litigation or excessive lawsuits.
However, without analyzing the controversy behind punitive damages in
strictly commercial relations, we should point out that punitive damages may
be required in some cases to satisty basic elements of justice and prevent mali-
cious actions committed by powerful entities, such as transnational companies.

Damages in the United States may be claimed either individually or by
a single mass tort lawsuit signed by a collective through class or collective
actions. Mass torts can also be claimed through a joinder of several distinct
cases filed by different individuals against the same respondent and caused
by the same act, but whose damages must be determined individually. Mass
torts usually deal with environmental disasters (such as mass toxic torts or
mass disaster torts) or products that have injured several plaintiffs (product
liability torts).

One example of a mass torts case is that of Exxon v. Baker.” In 1989, an
Exxon supertanker ran aground on a reef in Alaska, and spilled millions of
gallons of crude oil into Prince William Sound. Hence, several civil cases, in-
cluding the one brought forward by Grant Baker, were consolidated to claim
compensatory and punitive damages since the plaintiffs depended on Prince
William Sound for their livelihood. In first instance, the jury ruled that Exxon
was to pay 5 billion USD in punitive damages. In the appeal, these were
reduced to 2.5 billion USD. In the end, the United States Supreme Court
(USSC) revoked the second instance ruling and determined that in maritime
tort cases, the amount awarded for punitive damages should not be higher

" Liebeck v. McDonald’s Restaurants, PLS., Inc., No. D-202 CV-93-02419, (1995) WL 360309.
" Exxon Shipping Co. v. Baker, 554 U.S. 471 (2008).
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than that for compensatory damages. In view of this 1:1 ratio between puni-
tive and compensatory, the latter were reduced to $505.7 million USD.

One instance of the necessity of punitive damages is the 1984 Bhopal
disaster in India. In consequence of poor planning, negligence and misinfor-
mation, a toxic gas leak at a Union Carbide plant caused the death of around
20,000 people and exposed almost 200,000 people to a fatal gas."

Immediately after the tragedy, civil legal actions in the United States were
filed against Union Carbide India Limited (UCIL) and Union Carbide. How-
ever, under the forum non conveniens doctrine, the respondents argued that the
Indian Supreme Court was the proper forum in which the case should be
handled. This motion to dismiss was considered appropriate; thus, litigation
was transferred to the Government of India, whose domestic law system did
not award, at least at that time, punitive damages.” The legal quarrel began
with a §3 billion USD claim, an amount that given the human and environ-
mental costs of the calamity seemed reasonable. Nevertheless, UCIL rejected
all legal responsibility regarding victims’ health and reached a settlement with
the Government of India for only §470 million USD."

On the one hand, it is not unreasonable to say that the settlement could
have represented a more onerous financial obligation if UCIL was liable not
only for compensatory, but also punitive damages. The possibility of obtain-
ing punitive was conceivable under U.S. tort law since that 50.9% of UCIL’s
stock was owned by Union Carbide, a New York City corporation.”

On the other hand, the ratio decidend in the U.S. court decision is also logi-
cal as most of the evidence was in India and it would, therefore, be much
more practical to hold the procedure there.

This dilemma between punitive damages in the United States and proce-
dural difficulties might well have been overcome through the use of exem-
plary damages in India. Punitive damages are useful legal instruments, which
together with the class and collective actions lawsuits, should be employed to
seek compensation and punishment for negligent accidents, injuries caused
by medicines and toxic damage.” If Indian jurisprudence had recognized
punitive damages before the trial, the victims could have received a more
satisfactory response; although it is likely that UC’s litigation strategy would
have been different.

" Roli Varma and Daya R. Varma, The Bhopal disaster of 1984, 25 BULLETIN OF SCIENCE,
TecHNOLOGY & SocIETY 1, 37-45 (2005).

¥ In Re: Union Carbide Corporation Gas Plant Disaster at Bhopal, India in December 1984, MDL No.
626; Misc. No. 21-38 (JFK) ALL CASES 634 E Supp. 842; (1986).

' John Eliot, Bhopal’s continuing disaster, FT.com, Dec. 2, 2009. Available at http://www.
ft.com/cms/s/0/f73a81ec-df0e-11de-be8e-00144feab49a.html#axzz2JsWFOvrS (last visited
Feb. 4 2013).

7" Supra note 15.

' John G. Fleming, Mass Torts, 42 (3) THE AMERICAN JOURNAL OF COMPARATIVE Law 507,
508 (Summer, 1994).
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In addition to tort law, administrative law implemented by state agencies
and citizen lawsuits play an important role in the enforcement of U.S. envi-
ronmental law. The Environmental Protection Agency (EPA) is a federal state
agency whose main functions are to regulate standards of environmental law,
monitor compliance with environmental laws and regulations and sanction
infringements of said laws.

Administrative law enforcement is complemented by “citizen suits”, which
proceed once the alleged violation has been notified to state administrators."
If said infringement continues, any citizen is entitled to initiating civil actions
at district courts against any person who violates environmental law standards
set forth in the Clean Water Act or the Endangered Species Acts, among
other statutory provisions. It is not necessary for the suit to be filed by a group
of persons; even a single individual is entitled to bring environmental civil ac-
tion against any individual or entity that ignores environmental regulations.
It is even possible to sue the EPA Administrator for omissions or passive acts.
The function of the EPA is similar that performed by certain Mexican agen-
cies, like SEMARNAT (Ministry of Environment and Natural Resources)
and PROFEPA (Federal Bureau of Environmental Protection). To a certain
extent, U.S. citizen suits have some points in common with Mexican legal
institutions as the denuncia popular (collective claim available at administra-
tive environmental law), and with the now available diffuse action (accessible
through federal litigation).

III. Crass AcTioN REFORM IN MEXICO

On August 30, 2011, pursuant to the constitutional amendment of Article
17 of the Federal Constitution of Mexico, the Mexican President published
the statutory reform of substantive and procedural law which now regulates
collective actions. The legislative act consisted of the formal amendment
of seven statutes, including the Federal Civil Code (FCC) and the Federal
Code of Civil Procedure (FCCP). These legislative measures were expres-
sively aimed at limiting the use of representative actions only for matters of
consumer relations or environmental law.” The federal amendment changed
over 50 articles in federal civil procedural rules, and six other federal acts,
including the organic law of federal judicial system, which now authorizes
Civil District Courts to hear collective actions.

The Mexican Federal Congress (MFC) classified class lawsuits into three
categories: diffuse actions, collective actions in the strict sense, and individual
homogeneous actions.

505 (b) 1 (A) of the Clean Water Act 86 Stat. 816 (1972) provides a deadline of 60 days,
for the perpetrator to take actions to redress the damage, and only then, the citizen suit may
be filed.

* See Codigo Federal de Procedimientos Civiles [C.EP.C.] [Federal Civil Procedure Code],
as amended, art. 578, Diario Oficial de la Federacion [D.O], 30 de Agosto de 2011 (Mex.).
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The first type of action is designed for collective rights with an undetermined
entitled party. Collective action (in the strict sense) is the appropriate action to
protect the aims of a particular group of people. Individual homogeneous ac-
tion is used for contractual indwidual interests connected by common circum-
stances that have been affected by a third party. All collective actions (in broad
sense) are only available for citizens when 30 people or more sign the lawsuit.

The MFC emulated some elements of Rule 23 of the U.S. Federal Rules of
Civil Procedure,” such as the need of class action certification, the burden for
the plaintiffs to prove the appropriateness of the collective action instead of
individual litigation, and the notification to potential class members.

Perhaps, it would be more accurate to talk about the Mexican collective,
rather than class actions, since legislators followed the “opt-in” model of U.S.
collective actions, rather than the “opt-out” of class actions. This is the model
provided by U.S. Fair Labor Standards Act (FLSA). The opt-in procedure
means that whenever a collective action is filed, potential plaintiffs must be
notified, and it is their decision whether to give their consent to adhere to
the suit and its legal consequences.” Conversely, in class actions following the
opt-out model, the general rule is that all potential members of the class are
included in the process, thus the judgment would bind all members unless
they express their intention to opt-out.”

The “opt-in” model was implemented by MF'C, and is now expressly pro-
vided in Article 594 of the FCCP. Potential members of the collective have
up to 18 months after the judgment is issued, or the out-of-court settlement is
reached, to adhere to the lawsuit and be bound by its outcome.

Other new developments of the reform are the admission of amicus curiae
briefs, the courts’ ability to issue positive preliminary injunctions or interim
measures,” the reinterpretation of standing requirement which allows civil
associations to intervene in collective actions, the presence of experts at the
judges’ discretion and most importantly, the creation of a national judiciary
fund to handle the financial resources derived from diffuse actions in cases of
economic fulfillment of the judgments.

According to Article 585 of the FGCP, any group of thirty persons, the
Attorney General, non-profit associations whose purpose is to protect the en-
vironment or to claim consumer rights violations and four other specialized
state agencies have the standing required to sue collective actions at federal
civil courts. The amendment is so relevant that a completely new part was

added to the FCCP.

' Fed, R. Civ. P. Rule 23 dictates the requirements for federal class action lawsuits.

** Daniel C. Lopez, Collective confusion: FLSA collective actions, Rule 23 class actions, and the Rules
Enabling Act, 61 HASTINGS Law JOURNAL 1, 277 (2009).

* Id. at 278, 284.

' As opposed to the traditional negative injunctions, in which the courts were only allowed
to stop parties from acting, but was not empowered to force parties or authorities to do positive
actions.
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Damages that harm the environment in general in such a way that it is
impossible to determine a specific number of aggrieved individuals is claimed
by filing a diffuse class action, which is now defined by Article 581 I of the
FCCP as follows:

I. Diffuse action: Is one of an ndivisible nature that is exercised to protect the
rights and diffuse interests of an undetermined collective, for the purpose of legally
suing the respondent to redress the damage caused to the collective, consisting
of the restoration of things to the state as they were before the harm done, or
otherwise claim alternative compliance with the judgment according to the
impact had on the rights or interests of the collective, without the need of any con-
tractual link whatsoever between that collective and the respondent.

Sections II and III of Article 581 define the two other types of collective
actions thus:

IL. Collective action in the strict sense: is one of an indivisible nature that is exercised
to protect the collective rights and interests, held by a specific collective or deter-
minable based on common circumstances, which aims to legally sue the re-
spondent, to repair the damage caused, consisting of carrying out one or more
actions or refraining from doing so, as well as covering damages to individual
members of the group derived from a common legal relationship mandated by law
between the collective and the respondent.

III. Homogeneous individual action: is one of a dwusible nature, that is ex-
ercised to safeguard individual rights and interests of harm with a collective
impact, whose holders are individuals that are grouped based on common cir-
cumstances, which aims to legally sue a third party for the mandatory compliance of
a conlract or its termination with the consequences and effects under applicable law.”

Environmental collective actions can be filed either by a group of thir-
ty individuals, non-lucrative associations, or by public agencies, such as the
Federal Bureau of Environmental Protection (PROFEPA), a federal agency
under the Ministry of Environment and Natural Resources (SEMARNAT).
Together, both agencies perform similar functions to those executed by the
U.S. EPA, although the U.S. agency does not have legal standing for environ-
mental class actions, but rather protects the environment through administra-
tive procedures.

Unlike the more in-depth modifications made to the Federal Code of Civil
Procedure, environmental statutes were not equally transformed. Only two
reforms were made to Article 202 of General Law of Ecological Balance and
Environmental Protection regarding PROFEPA’s powers to initiate lawsuits.
One of said modifications consisted of adding the possibility of collective

» (Cdbdigo Federal de Procedimientos Civiles [C.EP.C.] [Federal Civil Procedure Code], as
amended, Art. 581, Diario Oficial de la Federacion [D.O.], August 30, 2011 (Mex.). All transla-
tions are made by the author unless otherwise indicated.
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actions claimed by either the PROFEPA or any other subject with legal stand-
ing by the addition of a second paragraph. The addition of a new third para-
graph of said article now places environmental collective actions exclusively
under federal jurisdiction, even if the violations apparently arise from state
environmental law.

These reforms have created the possibility for a state agency, which usually
acts as an authority in administrative law, to be transformed into an entity
that represents and claims civil damages caused to the environment. Lawsuits
of this nature would take the place of or have equal rank as private law pro-
ceedings and be decided by a civil district judge, who will also analyze admin-
istrative infractions, ¢.e. public environmental law based on legal ties between
authorities and citizens in a vertical legal relationship.

This public-private transformation of collective action lawsuits already has
an interesting precedent ruled by the First Chamber of the Mexican Supreme
Court (SCJN). In PROFECO v. CTU,” the Chamber analyzed two Amparos
derived from a collective action filed by the Federal Agency of Consumer
Rights (PROFECO) against a construction company whose actions caused
harm to at least 82 consumers, who complained to the PROFECO office
in the State of Chihuahua. In this homogenous individual action case, the
SCJN then recognized that the PROFECO was the only entity empowered
to initiate collective actions regarding consumer rights violations.

In Amparo 14/2009, the Chamber highlighted the elements of this collective
action procedure which included that: (a) mass torts, regardless of the legal
relationship from which they arose, are a civil law institution; (b) the PRO-
FECO?s has the authority to claim consumer right violations in detriment of
a collective; () it 18 necessary to demonstrate harmful conduct, without having
to identify all of those affected; and (d) the objective of a judgment is to de-
clare that collective harm has been caused by the defendant and that this tort
must be redressed.”

Furthermore, in Amparo 15/2009, the Chamber recognized the need to
guarantee collective rights and that the effects of the judgment must be wultra
partes, v.e. the sentence must protect all of those affected, and not only those
who complained before the PROFECO. This was established to achieve a
comprehensive restitution of the violated collective right.” Nevertheless, this
judicial interpretation has now been overcome by the “opt-in” model pro-
vided for in statutory provisions.

Hence, in collective action lawsuits filed by state agencies or other plain-
tiffs, the agency becomes a sort of Ombudsman while the federal judiciary
acquires full jurisdiction over consumer rights and now over environmental

* Amparo directo 14/2009. Primera Sala de la Suprema Corte de Justicia de la Nacion
[First Chamber of Mexican Supreme Court] (2010) (Mex.).

7 Id. at 86-99.

* Amparo directo 15/2009. Primera Sala de la Suprema Corte de Justicia de la Nacion
[First Chamber of the Mexican Supreme Court] 36 (2010) (Mex.).
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law. Thus, judges are empowered to issue collective judgments to protect col-
lective and diffuse rights.

IV. THE OMISSION OF PUNITIVE DAMAGES

The collective action reform was a historic opportunity to revitalize civil
litigation according to international commercial relations and inherent Mexi-
can needs. Nonetheless, the reform on its own may not be enough to satisfy
national needs, especially that of social inequality between the parties in liti-
gation.

Some of the measures taken by the MFC may be an obstacle for citizens
to attain effective judicial protection. These include the difficulty of issuing
judgments in diffuse actions;” the loophole regarding alternative compliance
with the ruling, the ratio or way to measure damages in environmental ac-
tions; and especially, the exclusion of punitive damages.

An important position regarding collective actions and exemplary dam-
ages in Mexico is that of Jorge Gaxiola Moralia, former dean of the “Escuela
Libre de Derecho” Law School in Mexico City. Gaxiola’s opinions on punitive
damages were expressed on April 7, 2010, in a paper presented at the Col-
lective Actions Forum on State Policy Reforms from an Environmental Per-
spective at the Chamber of Deputies. He was concerned about the negative
influence of class actions on the market, as enterprises transferred the cost
of said damages to the consumer.” He expressed his fears of citizens’ abuse
of representative actions lawsuits in detriment of enterprises, such as claims
for excessive compensations; the instability the threat of class actions can
have on shareholders, owners and employees; unfair out-of-court settlements,
and so on. Finally, he stated that “there should be no punitive damages.”
According to Gaxiola, these damages are measured not by the harm done,
but by the size of the enterprise. Thus, plaintiffs may use punitive damages
to unfairly threaten companies. Moreover, he believed that exemplary dam-
ages are only measured according to the size or economic prosperity of the
responsible party, and in extreme cases, relatively minor damage could mean
the bankruptcy of an innocent enterprise.”

* The new wording of Article 604 of Mexican Federal Code of Civil Procedure states that
the general rule will be to restore things to the way they were before the convicted respondent
committed the actions, and this is not possible, redress would take the form of an alternate
form of compliance with the ruling based on the harm caused to the collective.

% Jorge Axiola Moraila, Cdmara de Diputados, Foro de Acciones Colectivas en la Reforma
Politica del Estado desde la perspectiva ambiental 41-50 (April 7, 2010) (trascript available in
http:/ /archivos.diputados.gob.mx/comisionesL.XI/medioambiente/foros/04.pdf) (last visited
Feb. 4 2013).

' Id. at 49.

% Id. at 46.
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This portrayal of punitive damages may be true in some cases, but it is not
entirely accurate since there are numerous restrictions both for claiming pu-
nitive damages and for measuring these. Thus, Section 3294 of the California
Civil Code requires determined malicious acts to have “clear and convincing”
proof and that “no claim for exemplary damages shall state an amount or
amounts.”

Some torts regulations, such as those in the State of Georgia, provide that
vindictive damages may be awarded, and call for an “entire want of care which
would raise the presumption of conscious indifference to consequences.””
Furthermore, the cited law orders that 75% of the punitive damages must
be paid to the state coffers, making such lawsuits instruments to protect the
collective, instead of malicious threats guided by individual greed against
blameless companies. Similar models of split of punitive damages between
the plaintiff’ and the state are followed in other nine U.S. states.” Other stat-
utes prevent juries from awarding excessive punitive damages by limiting the
frequency and setting a maximum permissible amount. Colorado state law,
for instance, provides that the amount of punitive damages should not be
higher than compensatory damages, and can only be awarded in cases of
“fraud, malice, or willful and wanton conduct.””

Other aspects of punitive damages worth considering are that they may
be necessary when the harm is difficult to measure or when the damage done
cannot be appropriately redressed by criminal law. Diffuse actions on envi-
ronmental issues seem to coincide with these two possibilities since judges
may lack objective evidence to award damages that fully compensate a diffuse
collective for a harm done to natural resources that are not available on the
market. Moreover, administrative and criminal fines are limited by abstract
upper limits which may be insufficient to punish the polluter and deter others
from committing similar actions. For example, criminal fines for damages to
the environment are limited to 3000 days of minimum wage; these are around
$180,000 Mexican pesos or $14,000 USD. These fines can be increased up to
4000 days or approximately $240,000 Mexican pesos or $18,000 USD,”* an
amount that may be inadequate to reprimand the defendant in cases of gross
negligence or wanton disregard.

Just as collective actions were adapted according to the context of Mexico,
vindictive damages could have likewise been transformed into a deterrent

*(0.C.G.A) § 51-12-5.1 (2002).

** Doug McQuiston, Splitting Punitive Damages With the State An Idea Whose Time Has Come
(Again), 38 THE COLORADO Lawyer 105, 109 (2009). The author notes that in addition to
Georgia, Alaska, California, Georgia, Illinois, Indiana, Iowa, Missouri, Oregon and Utah cur-
rently have some form of “split statute”. State assemblies follow this strategy to award punitive
damages without turning them into an incentive for frivolous litigation.

* Colo.Rev.Stat.Ann § 13-21-102 (1) (a).

% See Codigo Penal Federal [C.PF] [Federal Criminal Code], as amended, arts. 414-423,
Diario Oficial de la Federacion [D.O.], 14 de Agosto de 1931 (Méx).
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for irresponsible entities without affecting the legal certainty and welfare of
enterprises and employees. However, legislative reform has not yet addressed
this adjustment.

The MFC adapted representative actions by granting exclusive federal ju-
risdiction and limiting the abuse of lawsuits and frivolous litigation. Even
though Mexican Constitution states that all citizens have the obligation to
act as members of a jury, both criminal and civil trials are brought directly
before a judge, and a jury never issues a verdict. Hence, in Mexico, there is
no possibility of juries awarding inflated damages that will later be lowered or
declared unconstitutional by higher courts. Additionally, mass torts are regu-
lated restrained by a single civil code, and only federal courts are empowered
to handle this kind of action. This sole regulation and jurisdiction implies
that there is only one type of case-law regarding mass torts, which will in turn
make it more practical and predictable for the parties involved.

If all these circumstances were redefined in the Mexican legal system, and
given the need of punishment and prevention of natural disasters and pollu-
tion, it would not be for Mexican legal scholars and congressmen to create an
institution to function as a civil penalty. This is particularly important in cases
of diffuse actions in which plaintiffs can act on behalf of the community and
the environment in a subordinated substantive de facto relationship between
powerful corporations and weak individuals, or even voiceless entities.

The amended Article 625 of the FCCP may still resemble split-recovery
statutes like the one enacted in Georgia. Article 625 provides for the creation
of a fund made up of the financial awards in diffuse actions to be managed by
the federal judiciary. These resources must be used to pay court costs and the
fees of plaintiffs’ representatives while the rest should be invested in research
and the dissemination of collective rights. Hence, a portion of the damages is
distributed in favor of the plaintiff to recover the expenses initially assumed
and the rest is distributed publicly through the promotion of diffuse actions.
Thus, there is no lucrative incentive for plaintiffs that could be used to pres-
sure innocent responsible parties. This would in fact contradict the diffuse
nature of the action and the non-profit role of most of the entitled entities.
Even then, fines and compensatory damages may be insufficient to punish
the defendant and redress mass and diffuse environmental torts.

One alternative would be to reform civil and environmental statutes to
allow for an extra fine during the collective action procedure when it is a
case of gross negligence or wanton disregard on the part of the defendant
and when administrative and criminal fines are not proportional to the dam-
age done. The extra amount could deter similar cases in the future without
turning collective actions into speculative litigation and the resources could
be managed as part of the judiciary fund. Another option for implementing
punitive damages or similar disincentive instruments in the Mexican system
would be for the plaintiffs of collective actions to claim an additional amount
under the concept of moral damage or illicit enrichment. These possibilities
are discussed below.
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V. RELEVANT LEGAL FRAMEWORK FOR ENVIRONMENTAL
Torrs IN MEXICO

The FCC establishes the obligation of not harming others, as well as dif-
ferent non-contractual theories for one individual to claim damages from by
one particular against another. These causes of action refer to objective or
subjective liability, as well as moral damage.

According to Article 1913, civil objective liability 1s caused by objects
which are dangerous in themselves, regardless of whether or not there was
an element of fault or negligence. Thus, the owner responds to the victim to
repair the damage caused by the object. Conversely, Article 1910 is the basis
for civil subjective liability, in which the notion of culpability and remissness
is essential.

Furthermore, Article 1916 of the cited statute provides independent com-
pensation known as moral damage, which is defined as:

Moral damage is understood as a harm a person suffers in his or her feelings,
affections, beliefs, propriety, honor, reputation, private life, milieu and physi-
cal appearance, or how that person is perceived by others. It is presumed that
there was moral damage when a person’s freedom or psychological integrity is
illegitimately harmed or diminished.”

Moral damage is more abstract and subjective than the other two kinds
of torts. It is also complicated to determine a fair amount that could repair
the harm caused. In fact, the fourth paragraph of the mentioned article re-
quires that the compensation “must consider the injured rights, the degree
of responsibility, the financial situation of the person responsible and of the
victim, as well as other circumstances of the case.”

Moral damages have some points in common with punitive damages.
Moral damages demand an autonomous compensation regarding the rights
of personality, a civil law concept that involves emotional aspects. This intan-
gible aspect makes it very difficult to calculate a specific amount. In fact, both
punitive and moral damages take into account the degree of responsibility
and the defendant’s wealth as parameter to award extra damages for incor-
poreal torts caused to the plaintiffs.

In addition to tangible damages, moral damages can be claimed in col-
lective actions and therefore have a similar function to punitive damages.
Its implementation can be useful to redress intangible damages and to deter
similar acts carried out by the responsible party or others.

Regarding diffuse actions, once the defendant is convicted and it is proven
that such party cannot redress its action the judge must order an alternative to

7 Céodigo Federal de Procedimientos Civiles [C.EP.C.] [Federal Civil Procedure Code], as
amended 14 de Junio de 2012, art. 1916, Diario Oficial de la Federacion [D.O.], 30 de Agosto
de 2011 (Mex.).
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fulfill the judgment by awarding damages that will be managed by the fund.
Once the stage of alternative fulfillment has been completed, it would be
interesting to claim the concept of diffuse moral damage. Ultimately, moral
damage is found under the category of damages, and in cases of environmen-
tal harms, there can be an injury to intangible rights. The important issue
would be to prove a causal link between the defendant’s actions and the harm
caused to the intangible rights of the collective.

As to collective actions in the strict sense and individual homogeneous ac-
tions, Article 605 provides that the court ruling may simultaneously order the
responsible party to carry out of an action, refrain from doing an action, and
pay damages in favor of the collective.

Thus, it would be a matter of court’s interpretation to ascertain whether
the claim of moral damage is consistent with the collective action reform or if
it designed just to protect corporeal rights. If the judiciary opts for a broad in-
terpretation, moral damage may well perform a more or less similar function
to that of punitive damages without the need for statutory reform. In cases of
diffuse actions, moral damages would be managed by the fund, while in the
other two scenarios, these would be awarded to the plaintifs.

Diffuse actions embody a new kind of procedural relation at civil litiga-
tion. Before the collective actions reform, civil adjudication referred to a
relationship between two or more concrete legal subjects. This controversy
could arise between individuals, corporations or state agencies defending
their particular interests. Nowadays, an environmental diffuse action lawsuit
1s triggered by a group of individuals or a non-profit entity that has legitimatio
ad processum, acting as the plaintiffs that represent a diffuse collective, an en-
titled body with locus standi or legitimatio ad causam. Therefore, it is no longer
traditional litigation since the rights of a diffuse collective are being claimed
instead of those of specific individuals as normally regulated by civil law.

Besides, determining an amount of damages in environmental diffuse liti-
gation is more complicated than in similar civil cases since the ruling will not
only aim at redressing a conventional dispute between individuals, but also
between the ecosystem and its polluters. The environmental harm represents
a hybrid of civil and administrative law and meeting the individual’s and
society’s demands can be solved through a civil fine.

In view of the peculiarities of environmental damage, the addition of a
single article in the Federal Civil Code looks incomplete,” a loophole which
can be overcome through federal case law.

Another alternative for environmental exemplary damages is the possibility
that not only could all the subjects with standing claim compensation through
traditional damages, but also that the plaintiffs could sue the responsible par-
ties for illegitimate enrichment. Article 1882 of the FCC dictates “Whoever

* There is only one reform in the substantive federal rules: Article 1934 Bis that actually
refers to the Federal Code of Civil Procedure.
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becomes enriched at the expense of another shall indemnify that person for
his or her impoverishment to the extent in which he has been enriched.”

Article 1882 implies that if one individual is enriched at the expense of
the environment, any illicit revenue must be nullified since it was outside the
scope of the Rule of Law, and the collective and the environment are affected
by these damages.

The penalty for illicit enrichment is to give, not the obligation to act. Thus
might not order an action be aimed to restore the things they were before the
act committed. This redress is only achieved through actions and not through
monetary fines, which are obligations to give. Once it is proven that it is im-
possible to redress the damage through actions, the legal remedy is achieved
by awarding damages. However, a restrictive interpretation of Articles 604
and 605 may deem illicit enrichment not as a kind of damages, but rather
as an independent source of obligations, not claimable in collective actions
procedures. Hence, one interpretation could be that illicit enrichment cannot
be claimed through collective actions, but only damages.

Another reading can be arisen from Articles 5 and 70 of the FCCP which
orders that all the issues surrounding controversies must be discussed at one
trial. Thus, plaintiffs at collective actions could argue that illicit enrichment
1s an issue that must be discussed in the same procedure because it is closely
related to the facts of the case since such profits could not have been gener-
ated but for the systematic carelessness or indifference of the respondents in
detriment of the collective. A contrary interpretation may allow responsible
party to keep the revenues even if these were a direct consequence of an il-
licit action.

Our Constitution (MC) is the Supreme Law of the land. Below it, there
statutes, regulations and federal standards issued by administrative agencies
like the SEMARNAT. Codified law is supplemented with case law, which is
almost monopolized by the federal judiciary since most court decisions are
reviewed by federal courts through the constitutional remedy of Amparo.

Through the Amparo, a vast number of the constitutional duties performed
by any act by an authority are subject to review by constitutional courts, pro-
vided it is a state agency involved and functioning as such, in a vertical legal
relationship. Administrative law is also a branch of the legal system that deals
with vertical relationships enforceable by government agencies, but is deter-
mined by legal instruments rather than constitutional ones, and only as an
exception are administrative acts directly reviewable through the Amparo.”
Conversely, as a general rule, horizontal legal relationships, #.e. between par-
ticulars, are limited by infra-constitutional sources, such as federal acts and
codes.

* Some of the exceptions provided by Article 107 of Mexican Constitution are: when
there is a direct violation of the Constitution, when the action initiated by an authority lacks
of any legal base or when the law on the matter requires higher requirements than an Amparo
to obtain injunctions.
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Article 4, fifth paragraph of MC gives all inhabitants the basic right to
a healthy environment, and as of February 8, 2012, this article also recog-
nizes the accountability of all persons who harm the environment. If any
state agency violates this right, the corresponding claim would be enforce-
able through an Amparo in federal courts to restore the constitutional damage
claimed by the aggrieved. In short, the intervention of an authority is needed
to analyze any potential infringement of fundamental rights, a principle of
jurisprudence similar to the State Action doctrine.”

The concept of justiciability is important for claiming constitutional pre-
rogatives, including social and diffuse rights. The right to effective legal pro-
tection is provided in first two paragraphs of Article 17 of MC, which imply
that any injury must be redressed once it is proven. Hence, prior to the re-
form, the only legal entity entitled to set the courts in motion for torts against
the environment was the PROFEPA.

In the third paragraph of said Article 17 also forced the MFC to develop
mechanisms to redress damages that arise from class actions. However, the
legislative measures taken seem inadequate as it is not clear how environmen-
tal damages are to be quantified and repaired by federal courts. Additionally,
the sixth paragraph of the same article establishes the obligation all legis-
latures have to ensure the exhaustive execution of judgments. This implies
that the right to a healthy environment must be restored by the condemned
party pursuant to the rulings on collective actions, and in the case that it is
physically impossible to restore the damage done, the federal government
must guarantee that the respondent has been fairly punished and that similar
disasters do not happen again.

Along the same lines, the sixth paragraph of Article 25 and third para-
graph of Article 27 of MC state that the national economy must be guided by
environmental conservation. Thus, punitive damages may be used as a foil to
stop abuses by companies that enrich themselves at the expense of processes
that neglect the environment. Furthermore, sections XVI and XXIX-G of
Article 73 empower the MFC to legislate on general health matters and the
preservation and restoration of the environment. This last power shared with
state and municipal governments and is regulated by the General Law of
Ecological Balance and Environmental Protection (GLEBEP).

Until the class actions reform, the environmental law and its enforcement
was monopolized by state agencies through either a coercive economic pro-
cedure to monitor and inspect potential polluters or an Amparo if it was a
public act to the detriment of an individual. Hence, the access for citizens
or non-profit entities to fight against ecological abuses was limited to filing a
complaint before the corresponding authority.

At the present, there is the constitutional responsibility of providing all the
legal devices to penalize, restore and prevent future wrongful acts in detri-

* See Shelley v. Kramer, 334 US 1 (1948) and the Civil Right Cases, 109 US 3 (1883).
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ment of the environment. It is a commitment already assumed by the three
branches of government: the legislature established the basic guidelines for
collective actions, the executive will do its part through the SEMARNAT and
the PROFEPA either as administrative agencies or plaintiffs in collective ac-
tions, and the judiciary will complete this work in favor of diffuse rights.

The GLEBEP establishes the concurrent obligation of all the branches
of government at all levels and of citizens to respect the right to a healthy
environment. Article 15 sets the general bases of an environmental policy
that must be followed by the Federal Executive. Among other aspects, Section
I of the GLEBEP states that ecosystems are public heritage and Section 11T
provides that the protection of the environment is the responsibility of both
authorities and individuals. Moreover, Section IV states that:

Whoever does any work or activities that affect or may affect the environment
is required to prevent, minimize or repair the damage caused, and to bear the
costs that this involvement entails. Likewise, whoever protects the environment
promotes or carries out actions to mitigate and adapt to the effects of climate
change makes use of natural resources in a sustainable manner should be en-
couraged to do so.

Moreover, the law determines that accountability does not only respond
to current conditions, but also those that affect the quality of life of future
generations; that prevention is the most effective means and that natural re-
sources should be used so as to prevent their depletion and adverse ecological
effects.”

Article 171 establishes the possible sanctions to environmental infractions
in which contaminants may be liable to a fine of fifty thousand days of mini-
mum wages, te. around three million Mexican pesos, which can be doubled
in cases of repeat offenders. These amounts may too low to punish or re-
dress ecological catastrophes the likes of Bhopal or Chernobyl, a situation
in Mexico, which may use punitive damages as an extraordinary sanction.
At the same time, Article 153 section VIII provides that in cases involving
hazardous materials in particular are liable to pay for damages in addition to
administrative sanctions.

The above statutory provisions imply that Mexican environmental law
pursues at least three different goals: to prevent, to restore and to deter dam-
ages to the ecosystem. Thus, a fine or penalization is aimed at sanctioning the
defendant and giving an example to society, unlike common damages, which
are addressed at repairing the harm done.

Violations of administrative ecological law are already punishable under
current state law. State agencies are responsible for enforcing environmental

""" See Ley General de Equilibrio Ecolégico y Proteccion al Ambiente [L.G.E.E.] [Enviro-
ment Protection Law]|, as amended, art. 15, sections V to XII, Diario Oficial de la Federaciéon
[D.O.], 28 de Enero de 1988 (Méx.).
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law, an act of authority in the field of administrative law which occurs regard-
less of the harm caused to the collective. The main purpose of administrative
fines is to punish and avoid imminent similar harms, but not to repair the
damage.

The SEMARNAT is the federal agency whose main functions are to pro-
tect natural resources, to develop and implement national environmental
policy, as well as to establish environmental quality standards. Within the
organization of the SEMARNAT, there is the PROFEPA, an entity which
according to the ministry bylaws,” is one of its specialized or decentralized
GLEBEP agencies whose main functions are to monitor, evaluate and pun-
ish violations of environmental law, as well as to initiate legal actions against
criminal or administrative law infringements.”

Moreover, Article 189 of the GLEBEP establishes a procedure for public
complaint, a legal figure through which any individual can file claims against
any actual or possible damage to the environment. This can result in originat-
ing an administrative procedure against the apparent offender, and can also
end in a non-binding recommendation if the lawbreaker is an authority or in
a binding resolution if the subject is an individual.

What, then, could be the usefulness of environmental class actions? For
the sake of judicial economy, it would be to use a single action to analyze ad-
ministrative and civil damages, whose effects fall onto a collective, and must
be claimed in a collective action lawsuit. Therefore, both legal institutions,
sanction and compensation, already coexist in conventional ecological law,
t.e. the environmental rules regulated by administrative law dealing with legal
relations between state agencies and individuals or civil law entities. In the ad-
ministrative procedure conducted by the SEMARNAT, one state agency may
impose an administrative fine as punishment for the defendant in the process
in the name of the entire nation, in view of the agency’s status as higher legal
body. Damages may also be claimed to restore the injury caused to certain
individuals or a diffuse group of people.

VI. THE NEED OF PUNITIVE DAMAGES

Collective actions are useful procedural figures that make judicial protec-
tion accessible to disadvantaged social groups or voiceless entities like the
environment and future generations, whose legal representation or standing

* See Reglamento Interior de la Secretaria de Medio Ambiente y Recursos Naturales
[R.ILS.M.A.R.N.] [Internal Regulations of the Ministry of Environment and Natural Re-
sources|, as amended, art. 2 XXXI C, 118 to 140, Diario Oficial de la Federaciéon [D.O.], 21 de
Enero de 2003 (Méx.).

% Under Mexican Administrative Law “drganos desconcenirados” are agencies without legal
autonomous personhood that form part of a ministry, and that are empowered to perform
particular exclusive functions but remain subject to the scrutiny of the ministry as its superior.
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had been an obstacle in enforcing collective and diffuse rights. These require-
ments for this legal instrument may be complemented by punitive damages
used as administrative fines. Meanwhile, civil damages may be insufficient to
repair ecological damages and guarantee the non-recurrence of the offender
or the non-repetition of similar acts by another entity.

When a violation of ecological law is as serious as the Bhopal or Exxon
Valdes cases, it is essential to calculate a legal figure that can cover the civil
and administrative damages in a civil procedure, but to also perform the ad-
ministrative function of deterring and preventing similar catastrophes.

Alternative compliance of judgments in environmental diffuse actions or
in collective environmental actions rising from environmental damages is a sut
generis procedure, which must be dealt with differently than that designed for
traditional civil damages.

There are several particularities which differentiate this diffuse legal rela-
tionship from others:

a) The standing of the PROFEPA, non-profit associations and citizens is a
legal fiction resulting from the need to give a voice to the environment,
an entity from which we all receive benefits but which also lacks legal
personality. This fiction does not represent a concrete subject, nor is it
an authority or an individual; it is a diffuse entity that represents the
entire community;

b) Environmental damages represent the convergence of two kinds of
damages: a civil tort that must be redressed, and an administrative in-
fraction which must be punished;

¢) Potential polluters can be companies with de facto political power. This is
an obstacle for plaintiffs to confront the companies directly by means of
conventional civil law remedies;

d) Traditional compensation of civil damages is not sufficient to discour-
age similar environmental damages; hence companies are probably not
afraid of acting maliciously;

¢) Environmental damages are a much more sensitive aspect of law; the
quantification of this kind of damage is far more complex since eco-
logical injures are frequently irreparable, and their consequences can be
difficult to predict and measure.

The challenge of quantification has yet to be solved by federal legislators,
especially in view of their enacting unclear guidelines for diffuse actions judg-
ments. Article 604 of FCCP provides that:

Article 604. In diffuse action, the judge may order the defendant to repair the
damage caused to the collective, consisting of the restitution of the things as
they were before the harm was done, if possible. This restitution may include
performing one or more actions or abstaining from doing a given action.
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If the above is not possible, the judge shall order an alternatve compliance according
lo the effects on the rights or interests of the collective. Where appropriate, the resulting amount
will be allocated to the Fund referred to in Chapter XI of this Tutle.

The cited provision orders responsible parties first, to restore the dam-
ages done by establishing an obligation to take action. In case it is materially
impossible to repair said damages, the responsible parties must award dam-
ages in favor of the community. However, this provision does not offer any
guideline on how the damages will be determined, and nor is this parameter
established in Chapter XI of the FCCP which defines the nature of the na-
tional fund.

This legal uncertainty may be overcome by developing federal jurispru-
dence through alternative compliance to the court’s ruling, which could con-
sider compensatory and moral damages, as well as illegitimate enrichment.

Mexico has a strong trade relationship with Canada and the United States,
arelation which has led to the ratification of important agreements like NAT'-
TA. This agreement, together with globalization and the restructuring of the
Mexican system to a neoliberal economy, has strengthened market relations
among the three countries. Canada and the United States both recognize pu-
nitive damages, but this is not the case of Mexico. This absence of exemplary
damages may put Mexican firms and society in a situation of inequality. For
instance, a Mexican enterprise with presence and assets in the United States
could be liable for punitive damages; conversely a Canadian company may
cause an ecological disaster in Mexico without being held accountable for any
punitive damages.

The forum non conveniens doctrine of common law nations, along with the
current Mexican legal framework, make it likely that in the event of an envi-
ronmental disaster on Mexican territory, the forum chosen will be the place
where the acts were committed. The omission of punitive damages and the
concurrent disadvantage that this represents to Mexico are more tangible
when taking into account the relevant provisions of the “North American
Agreement on Environmental Cooperation” (NAAEC), which includes the
right of citizens to sue for damages." This right would be exercised differently
under Mexican law, since a same act would be punishable differently depend-
ing on the place where it occurred, despite the implicit context of equality in
which NAFTA and NAEEC were drafted.

Therefore, it is a matter of domestic law to implement legal instruments
that are similar to the ones developed in the other two countries. This imple-
mentation must be constructed according to the characteristics of Mexican le-
gal system, and aware of the nation’s ecological needs, without losing sight of
the fact that the main goal is for transnational corporations to respect the law
of each country equally, and thus, they must legally respond in the same way.

"6 S 1 (a) of North American on Environmental Cooperation (NAAEC).
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Another example for the need of legal measures to enforce environmental
regulations and guarantee the reparation of damages is the Lago Agrio case
in Ecuador. In 1964, Texaco Petroleum Company (TexPet) began extract-
ing oil in Lago Agrio, in the Sucumbios and Orellana provinces. TexPet drilled
hundreds of wells and built alongside hundreds of open toxic waste pits, an
irregular measure attributed as the cause of massive pollution and cancer.
TexPet, together with the national oil company, now Petroecuador; formed an
oil consortium. But in 1990, Texaco left the premises and the oil extraction
in the hands of Petroecuador. In 1993, the inhabitants of Sucumbio filed suit
against TexPet for the devastating consequences of dumping toxic waste
throughout the area without proper control measures. According to £/ Paus,
five indigenous communities used to live in the area; now two of them the
Tetetes and the Sansahuaris are gone forever.”

In 1993, a class action lawsuit in the name of Ecuadorians was filed against
Texaco in a New York court. However, in 2002, after the respondent argued
the forum non con conveniens doctrine in view of the fact that the act had taken
place in Lago Agrio, it was ruled that the proper forum to litigate was in
Ecuador. In 1995, Texaco agreed to settle out of court with Ecuador and
Petroecuador for 40 million dollars to clean Lago Agrio.” However, Ecuador
does not recognize this settlement as an official government declaration or
State action in the name of all Ecuadorians;” otherwise, this would be an
obstacle for the locus standi of the current Ecuadorian plaintifs.

As Texaco was purchased in 2001 by Chevron, a new lawsuit against the
latter was presented in Ecuador in 2003. In 2011, an Ecuadorian court ruled
against the responsible parties and ordered Chevron to pay more than eight
billion dollars in punitive damages.

Chevron sought a preliminary injunction against the Ecuadorian ruling in
the United States, arguing that the entire procedure was biased” and there-
fore the judgment could not be enforceable in the United States, an argument
that was upheld by a district judge, but later annulled by the Second Circuit
Appeal Court.”

Last January 2012 in Ecuador, the court ruling against Chevron in the
Lago Agrio Case was upheld in the appeal, and Chevron was ordered to pay

* Pablo Ximenez de Sandoval, £l hombre que humills a Chevron, EL PAais, Jun. 6, 2011.

 Bob Tippe, Fraud litigation turns up heat in Lago Agrio case, 108 OIL AND GAS JOURNAL 27
(2010).

¥ Sala Unica de la Corte de Sucumbios, 106/2011 Maria Aguinda y otros v. Chevron Corporation,
Third recital of judgment, January 3, 2012 (Ecuador).

8 Chevron Corp. v. Donziger, 768 F. Supp. 2d 58. Judge Lewis Kaplan considered, among other
things, that the work done in favor of plaintiffs by expert witness Richard Stalin Cabrera was
“anything but independent.” However, Cabrera’s work was not taken into account in the Ec-
uadorian judgment. The district judge also suggested that the role of Lawyer Steven Dozinger
in Ecuador’s judgment may constitute fraud.

" Chevron Corp. v. Hugo Gerardo Camacho Naranjo et al., 11-1150-cv (L) 11-1264-cv (CON
(2011) US. App.
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8.5 billion dollars, a sum that could double if the respondent refuses to offer
a public apology and comply with the judgment.

The company sought for the ruling to be vacated by arguing that Chevron
has no registered office in Ecuador and has never operated there, as well as
that there has been a denial of justice and therefore the entire trial should
be declared void. On appeal, the Court of Sucumbios applied the corporate
veil doctrine and concluded that Chevron Corporation is liable for Texaco’s
actions in Ecuador.

The court upheld the judgment and asserted that there was a popular
action granted to any individual in cases of contingent damage caused by
negligence or carelessness that threatened unspecified persons.” This is the
equivalent of punitive damages in diffuse actions that seek to punish the re-
sponsible party and redress the damage done to a diffuse collective.

Chevron filed a cassation appeal against the second instance ruling, It will
correspond to the Supreme Court of Ecuador to confirm the sentence and
either declare it res judicata, or vacate the ruling. Unlike that which is being
argued by the ad quem, Chevron found serious violations, such as the lack of
jurisdiction of Ecuadorian courts, the misinterpretation of the corporate veil
doctrine, procedural fraud, and public order violations concerning evidence
and how damages should be measured.”

The legal battle for harms that commenced 50 years ago has lasted over
20 years. Regardless of the fraudulent or malicious actions by plaintiffs and
responsible parties alike and regardless of whether the accountable entity is
Texaco, Chevron or Petroecuador, it is clear that there is a global need for
clear and certain legal framework to prevent, punish and eradicate toxic pol-
lutants given international business relations.

The Ecuadorian case can be used as an example for Mexico’s need for
punitive damages to avoid abuses in detriment of the environment and fu-
ture generations. Both enterprises and public owned companies must be
sanctioned provided that there is a legal procedure that can be clearly, fairly,
quickly and predictably followed.

VII. PUNITIVE DAMAGES AND THEIR ALTERNATIVES
1. Legal Reforms
At least two questions arise regarding environmental action rulings: to

what degree is it possible to restore things to the state in which they were
previously kept? And how can we put a price on an environmental violation?

" Cédigo Civil Ecuatoriano, Article 2236 (Ecuador). Ecuadorian law does not differentiate civil
and environmental damages, as in the case of civil diffuse actions in Mexico.

' Recurso de Casacion en contra de la sentencia diclada por la Sala Unica de la Corte Provincia de Su-
cumbios de 3 de enero 2012, docket no. 106/2011 [Appeal against final ruling issued by the Sole
Chamber of the Court of Sucumbios, January 3, 2012] (Ecuador).
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The FCC contains some parameters to regulate the awarding of civil dam-
ages; however, these considerations are designed to deal with conventional
torts in private law relations and not for environmental damages, which entail
administrative and civil violations, and harm caused to the environment. In
some cases, this harm represents gigantic catastrophes, the quantification and
punishment of which goes beyond repairing damages and interest lies outside
the scope of civil law since not just two parties are involved, but rather the
entire community seeks reparation and the prevention of ecological offenses.

Corporations may prefer facing and paying public fines than preventing
the potential damage because the first would be a more profitable decision,
even if said income is generated at expense of potential victims’ health and
the environment. Another possibility of sanction is corporations’ criminal li-
ability. Judges are empowered to order the dissolution or suspension of legal
entities whenever crimes are committed on behalf of or with the support of
said entities.” Nonetheless, this sanction does not have a bearing on the re-
sponsible parties’ economic welfare itself and may leave the company’s earn-
ings almost untouched. Therefore, civil adjudication could complement the
function of public law.

In other continental law jurisdictions like Argentina, punitive damages
have been deemed an invasion of civil law in the scope of public law.” None-
theless, there are several factors in the Mexican legal system that may help the
use of punitive damages be seen more as an enhancement of administrative
law than an invasion. In cases of environmental law, a tort is not only caused
by the traditional civil law duty of not causing harm to others, but also by the
violation of environmental law regulations. Such public violation is no longer
claimed through an administrative procedure, but via civil litigation. Yet the
outcome of the trial affects not only the parties, but also an undetermined
collective because the diffuse right to a healthy environment is what has been
affected.

Furthermore, in collective actions, public agencies like the PROFEPA leave
aside their role as authorities to become the representatives of the collective.
It is a legal fiction in which public entities act as if they were individuals who
intervene not to protect private interests, but the rights of a collective, as hap-
pens in criminal or administrative procedures.

Punitive damages may be used as an additional amount awarded and
quantified by a judge whenever there is adequate material evidence to mea-
sure the damage done in economic terms (z.¢., when there are not only tan-
gible but intangible damages caused by the respondent). Once it is proven
that the alternative compliance of the decision must be fulfilled, the judge, at

% Cdodigo Penal Federal [C.PF] [Federal Criminal Code], as amended, 14 de Junio de 2012,
art. 11, Diario Oficial de la Federacion [D.O.], 14 de Agosto de 1931 (Méx).

% Luis Eduardo Sprovier, La multa civil (dafios punitivos) en el derecho argentino, TV JURISPRU-
DENCIA ARGENTINA Fasciculo 5 Section VII, Nov. 3, 2010, http://www.fsdalegal.com.ar/index.
php/la-multa-civil-danos-punitivos-en-el-derecho-argentino/ (last accessed on July 9, 2012).
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his or her discretion, may award not only compensatory damages limited by
tangible data, but also punitive damages based on impalpable evidence, as in
the case of moral damages.

The possibility of awarding punitive damages and increase plaintiff’’s pat-
rimony may contradict the non-profit aspect of Mexican collective actions.
However, the already existing public fund managed by the judiciary may be
used to manage compensatory damages in diffuse actions, as well as addi-
tional punitive damages in general. This fund could be used whenever it has
been proven in a collective actions procedure that the respondent acted with
gross negligence or wanton disregard toward the collective, and when public
sanctions are insufficient to punish the responsible party and prevent similar
cases in the future. The fund could be also used to include exemplary dam-
ages in the Mexican legal system, so these can be used as a deterrent for care-
less responsible parties, without have to turn these damages into a motivation
for lucrative litigation.

Punitive damages must be awarded as an exception rather than a rule.
Thus, legislators could order judges to apply punitive damages in addition
to compensatory damages when these are insufficient to redress the damage
done. In cases of mass torts, proven gross negligence or wanton disregard by
the responsible party, traditional tangible damages seem inadequate to mea-
sure the damage or insufficient to deter the responsible party or others from
committing similar actions. Besides, exemplary damages could be appropri-
ate when the responsible party keeps the profits that would not have gener-
ated had it not been for the illicit act.

Another option for legislators is to incorporate punitive damages into envi-
ronmental law, not as an instrument to protect the collective from harms, but
to protect the environment as an autonomous subject of rights, regardless of
the damages caused to physical persons. Thus, the responsible party would
need to repair the damages caused not only to the collective, but also to the
environment, as another legal entity with its own rights. This is the approach
proposed in 1972 by Christopher D. Stone, who has advocated for a voice for
inanimate objects, so that said objects could have an entity to speak on their
behalf and on that of future generations.”

In Mexican environmental actions, compensatory damages would be
awarded based on tangible data and managed by the fund in diffuse actions
or incorporated into plaintiff’s patrimony in collective actions in strict sense
or individual homogenous action. In addition to these damages, judges could
award punitive damages which would always be managed by the public fund,
and these resources could be used not only to promote diffuse rights, but also
to protect and repair the environment.

Stone argues that considering the environment as a person would be an
appropriate legal fiction to protect nature and future generations. It is a legal

" CHRISTOPHER D. STONE, SHOULD TREES HAVE STANDING? 103-114 (Oxford University
Press, 3rd ed., 2010).
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obligation to respect nature and so it i3 not unreasonable to believe there is
an independent relation between the polluter and the environment under the
circumstances of a violation, although there may be cases in which there are
both damage to the environment and damage to individuals, as in the case
of catastrophes.”

Stone’s proposal has even resonated in the US Supreme Court, in the dis-
senting opinion of William O. Douglas in Sierra Club v. Morton.” The Sierra
Club, a membership corporation, tried to block the construction of a skiing
development in Mineral King Valley in the Sequoia National Forest in Cali-
fornia. The Sierra Club did not claim it was a violation of personal interests,
but rather asserted that the project would have a negative impact on the local
environment. The majority ruled that the Sierra Club, in its corporate capac-
ity, lacked standing, but it could sue on behalf of any of its members who
had an individual interest. Douglas did not share the majority opinion and
asserted that individuals may have standing, but that the defense of the envi-
ronment should correspond to nature itself. Thus, rivers, valleys or beaches
could be plaintiffs in cases aimed at defending the interest of said ecological
entities and that of every creature dwelling therein, instead of only in the
defense of the rights of people.

Overcoming the anthropocentric legal perspective and inspired by the
world views of the Aimaras and the Quechuas, the 2008 Ecuadorian Con-
stitution now recognizes Pacha Mama or Mother Nature as an autonomous
entity with its own legal personhood.” This legal text expressly states that
Nature 1s entitled to restoration, irrespective of other subjects’ obligation to
indemnify individuals and groups who depend on the affected ecosystems.

What is really distinctive about the legal relation between polluter and the
environment is the way damages are measured. Most natural resources are
outside the scope of the market and harms caused to it are difficult to mea-
sure. Therefore, Stone proposes that environmental damages should be based
on law decrees, rather than proven like traditional civil damages are.”

Based on the constitutional right to a healthy environment, Mexican legis-
lators could adapt the figure of punitive damages as an independent amount
to be paid by the responsible party, but is awarded in favor of not the plaintiff,
but the environment and managed by the national fund. The method for
quantifying said damages could be limited by statutory law and guided by

* Id. at 1-41.

%405 U.S. 727 (1972) (Douglas ]). He asserted that “[t]he critical question of ‘standing’
would be simplified and also put neatly in focus if we fashioned a federal rule that allowed
environmental issues to be litigated before federal agencies or federal courts in the name of the
inanimate object about to be despoiled, defaced, or invaded by roads and bulldozers and where
injury is the subject of public outrage.”

" Constitucion del Ecuador [Constitution of Ecuador], Chapter Seventh, articles 71 to 74
(2008).

% STONE, supra note 54, at 168-169.
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environmental experts at the civil procedure. Legislators could force judges
to consider the fines already paid for public procedures with the object of not
punishing twice or excessively, but to redress the damage done to individuals
and the environment, and to adequately punish in exceptional cases.

Such measures can find express constitutional authorization in the recently
reformed fifth paragraph of Article 4 of Mexican constitution, which states
that environmental damages generate liability for the polluter.” One interpre-
tation of this amendment could suggest that this liability is separate from that
caused to the collective. Otherwise, the amendment would be repetitive be-
cause the domestic system already recognized civil liability for damages done
to the environment provided that these torts affected individual plaintiffs.

2. Case Law

In the interval in which punitive damages are implemented in Mexico or
if legislators decide not to incorporate them, moral damages and illicit en-
richment could be established as transitory measures through adjudication to
fulfill similar functions to those of exemplary damages.

Moral damages could be claimed as an additional sum in collective ac-
tions, whenever environmental damages also cause a negative effect on the
intangible rights of personality of a collective. Likewise, illicit enrichment
could be an accessory claim whenever a polluter generates profits at expense
of the environment or by endangering or affecting the collective’s health and
the right to a healthy environment.

Moral damages of civil law jurisdictions share some aspects of punitive
damages: both institutions address intangible damages that are difficult to
measure, and both take into account the economic welfare and the respon-
sibility of the defendant to confer said amounts. However, as noted by Jorge
A. Vargas, moral damages have not been designed by legislators or inter-
preted by courts as a punitive instrument, but rather as an equity remedy.”
Furthermore, moral damages are not aimed at increasing the patrimony of
the plaintiff, but to redress a damage done to moral patrimony. Thus, moral
damages could perform a similar role to that of the U.S. civil fine, but these
are not equivalent. In Argentina, both institutions, together with traditional
compensatory damages, already coexist.”

* The amendment published on February 8, 2012, recognized the constitutional right to
a healthy diet and established that environmental damages would generate liability for the
responsible according to law. Federal legislators have a six-month term to legislate on environ-
mental damages.

* Jorge A. Vargas, Moral Damages under the Civil Law of Mexico: Are These Damages Equivalent
to U.S. Punitive Damages?, 35 THE UNIVERSITY OF Mi1aMI INTER-AMERICAN Law REvVIEW 183, 267
(2004).

o Law N° 24.240, Oct. 15, 1993, B.O. 27.744, art. 52 Bis (Arg,).
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Punitive damages have been implemented in Argentina under the scope
of consumer rights. These consist of an amount of money, in addition to
the compensatory damages for the harm actually caused that is incorporated
into the plaintiff’s patrimony and which proceeds at the request of the latter
whenever the supplier fails to meet its obligations in detriment of the consum-
er.” Argentinean courts have already granted moral and punitive damages in
the same decision. In the Machinandiarena case,” the court awarded $30,000
Pesos for moral damages and an identical amount for punitive damages in
favor of the plaintiff. The claimant was a person with disabilities who was
unable to file his consumer complaints against a telephone company because
the corporation did not assist the plaintiff by attending his complaint, and
refused to adapt its premises by building a ramp for the disabled.

Hence, if the MFC decides to implement punitive damages, this remedy
could be compatible with moral damages. The first is aimed at punishing
the responsible party for unusually severe torts while the second is to redress
intangible damages caused to plaintift’s feelings.

Moreover, the non-profit aspect of Mexican collective actions, together
with the public fund controlled by the judiciary, may be used to avoid one of
the most controversial issues of punitive damages, ¢.e. the fact that the amount
1s awarded to the plaintiff despite the lack of a causal link between punitive
damages and the plaintiff if not for the reason that the latter put his or her
time and effort into filing the lawsuit. In Mexico, plaintiffs would be moti-
vated by duty, in the case of public agencies, and by collective interest, in the
case of non-profit associations. Therefore punitive damages could be used
to deter responsible parties and potential wrongdoers, without encouraging
lucrative litigation.

Moral damages could be an additional economic award applied in dif-
fuse actions when the responsible party is sentenced to fulfill the judgment
through alternative economic compliance, as well as in regular collective and
individual homogeneous actions. In diffuse actions, compensatory and moral
damages would be managed by the fund, and in other cases, these would be
incorporated into the plaintiffs’ patrimony.

The gap in the law regarding alternative compliance of diffuse actions
could be filled by establishing case law similar to what happens in the consti-
tutional remedy of Amparo Indirecto when it is physically impossible to repair
the damage by restoring the enjoyment of fundamental rights. Even when
this repair is possible, the material compliance of the judgment could be more
harmful to society than the benefit to the aggrieved. In this last case, federal

% Osvaldo Héctor Bassano & Graciela Gloria Pinese, El daio punitivo: disuasion y punicion
a favor del débil juridico, XXIII Jornadas Nacionales de Derecho Civil, Comision 8, 10 (2011).

% N°143.790 - “Machinandiarena Herndndez Nicolds c/ Telefénica de Argentina s/ reclamo contra ac-
tos de particulares”, Camara de Apelaciones en lo Civil y Comercial de Mar del Plata [Chamber
of Civil and Commercial Matters of Mar del Plata, Argentina], May 27, 2009.
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courts could commute the obligation to do for an obligation to give. Thus,
judges are allowed to determine an alternative compliance by requiring the
responsible authority to repair the harm by paying damages to the petitioner
instead of restoring the violation by performing an activity.

The possibility of the alternative execution of judgments is the Amparo
procedure, which is provided by law as the equivalent of environmental law.
However, the method in which damages are determined is guided by case law
and solved as an interlocutory decision. An alternative to exemplary damages
can be found in moral damages and illicit enrichment. Federal courts can
develop these concepts into collective actions procedures through case law.

The alternative compliance of Amparo rulings is prescribed in section XVI
of Article 107 of the Mexican Constitution. Alternative compliance of a
judgment in an Amparo is the exception, not the rule, just like the subsidiary
fulfillment contemplated in Article 604 of the FGCP. Thus, economic awards
in environmental diffuse actions would be rare, applicable only when it is
impossible to repair the damage done.

The alternative execution of constitutional judgments is determined inci-
dentally, after it is proven that it is the only way in which the constitutional
protection can be granted. This duty may be met through a transaction be-
tween the responsible party and the applicant, which in somewhat is equiva-
lent to out-of-court agreements regarding punitive damages, only that in the
Mexican constitutional procedure, this agreement can be drafted only once it
1s evident that the traditional execution is not practical or optimal for society.

Considering that neither the incidental procedure nor the agreement is
delineated in the act of Amparo, they are regulated as a supplement by federal
jurisprudence and the FCCP.” Hence, the plaintiff must prove what the ap-
propriate economical amount which will substitute the original obligation for
damages liability will be. Thus, any entitled party could sue the presumed
tortfeasor for tangible damages, as well as for illegitimate enrichment or mor-
al damages. The first will be the amount for the material damages in the
case that the harm to the environment can be reversed, and the latter could
perform a similar function to that of exemplary damages in a civil law juris-
diction.

There is no doubt that environmental damages affect the patrimonial in-
terest of individuals, but it is also plausible to argue that the negative effects
can also harm moral rights. One toxic spill in the ocean could damage the
interests of a collective of fishermen whose patrimonial rights have been af-
fected, but their intangible rights as feelings can also be affected when the
ocean is devastated by irresponsible polluters. This in turn deprives them of

*' See EJECUTORIAS DE AMPARO. ANTE LA IMPOSIBILIDAD DE SU CUMPLIMIENTO OPERA EL CUMPLI-
MIENTO SUSTITUTO MEDIANTE EL INCIDENTE DE DANOS Y PERJUICIOS O EL CONVENIO, Segunda
Sala de la Suprema Corte de Justicia [S.C J.N.] [Second Chamber of the Supreme Court],
Semanario Judicial de la Federaciéon y su Gaceta, Novena Epoca, tomo XXIX, Mayo de 2009,
Tesis: 2a./]. 60/2009, Pagina 140 (Mex).
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a natural resource that contributed, indirectly and aesthetically, to the wellbe-
ing of the people who live near the ocean.

The Mexican courts would have to solve the issue on whether to ascer-
tain moral damages or illicit enrichment as appropriate pretensions claimable
through collective actions. Moral damages may be necessary to remediate the
difficulty of measuring intangible harms. Similarly; illicit enrichment may be
necessary to eliminate the illicit profits generated by the tortfeasor. Thus, a
restrictive interpretation that only damages can be claimed in collective dam-
ages, but not so that unjust enrichment has the effect of letting the polluter go
almost unpunished, leaving its profits intact.

The underlying justification of illicit enrichment is that by neglecting en-
vironmental law, the responsible party harmed the environment and other
individuals. This detriment which once translated into a profit for the of-
fender must be repaired not only to the extent in which the complainants
were injured, but also to the extent in which the offender obtained economic
benefits by compromising the safety of others and the ecological balance.”

Environmental illegitimate enrichment will be proven in trial simply by
proving that the responsible party gained profits in detriment of the environ-
ment or of the right to a healthy environment, as well as by proving that this
detriment was not justified by law.

An administrative fine of six million pesos is appropriate for most environ-
mental infractions, but it will be insufficient for environmental disasters. Thus,
even when applied together, ordinary damages and administrative fines will
not be sufficient to counteract the bad faith of pollutants. It is indispensable
to take into account consider the illicit profits derived from corporate savings
in security measures and bad planning.

Hence, through the figure of illegitimate enrichment, this claim would be
appropriate only in exceptional cases, such as environmental catastrophes,
and the amount of damages would be guided by experts and determined
by judges in an interlocutory procedure. Far from being an unreasonable or
spurious act on behalf of the judiciary, similar legal instruments have been
constructed or implemented by Mexican judges through case law. This is the
case of the implementation of the “corporate veil doctrine,” the doctrine of

% This is the same ratio that was analyzed and rejected by USSC in BMW of North Amer-
ica, Inc. v. Gore, 517 U.S. 559 (1996), the difference is that in United States, punitive damages
are awarded to the plaintiff regardless of whether damages were caused to her or him. Con-
versely regarding Mexican environmental diffuse actions, the plaintiff could be the environ-
ment, which would be the harmed party, and the damages would be used and distributed by
the already established national fund which would be administrated by the judiciary.

%" See TECNICA DEL “LEVANTAMIENTO DEL VELO DE LA PERSONA JURIDICA O VELO CORPORATIVO”.
SU SUSTENTO DOCTRINAL Y LA JUSTIFICACION DE SU APLICACION EN EL PROCEDIMIENTO DE INVES-
TIGACION DE PRACTICAS MONOPOLICAS, Tribunales Colegiados de Circuito [T.C.C.], Semanario
Judicial de la Federacion y su Gaceta XXVIII, Novena Epoca, Noviembre de 2008, P. 1271
Tesis: I.40.A. J/70, pagina 1271 (Méx.)
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the misrepresentation, or ideological falschood on credits such as promissory
notes.”

It is essential to have the efficient legal institutions to deal with environ-
mental damages. Although the ideal context in which punitive damages could
have been instituted was through statutory reformation on the hands of fed-
eral legislators, the latent need for this legal institution may develop gradually
by means of collective actions cases, and consequently through federal case
law.

%7 See TiTULOS DE CREDITO, FALSEDAD IDEOLOGICA O SUBJETIVA EN LOS, Tercera Sala de la
Suprema Corte de Justicia [Third Chamber of the Supreme Court], Semanario Judicial de la
Federacién y su Gaceta, Volumen 163-168, Cuarta Parte, Séptima Epoca, pagina 117 (Mex).
Recibido: 7 de febrero de 2012.
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